I’art II begins on page I9C3. 




EDERAL 



PartI 


REGISTER 


VOLUME 24 


'934 ^ 

* ^/v/ted ^ 


NUMBER 52 


Washington, Tuesday, March 17, 1959 





Title 3—THE PRESIDENT 

Executive Order 10807 

FEDERAL COUNCIL FOR SCIENCE AND 
TECHNOLOGY 

WHEREAS science and technology are 
essential resources for the security and 
welfare of the United States; and 

WHEREAS Federal programs in 
science and technology will advance our 
security, health, and economic welfare 
and the quality of education in the 
United States; and 

WHEREAS closer cooperation among 
Federal agencies will facilitate the reso¬ 
lution of common problems in science 
and technology, promote a greater meas¬ 
ure of coordination, and otherwise im¬ 
prove the planning and management of 
Federal programs in these fields: 

NOW. THEREFORE, by virtue of the 
authority vested in me as President of 
the United States, it is hereby ordered 
as follows: 

Section 1. Establishment of Council . 
(a) There is hereby established the Fed¬ 
eral Council for Science and Technology 
(hereinafter referred to as the Council). 

<b) The Council shall be composed of 
the following-designated members; <1) 
the Special Assistant to the President for 
Science and Technology, (2) one repre¬ 
sentative of each of the following-named 
departments, who shall be designated by 
the Secretary of the Department con¬ 
cerned and shall be an official of the 
Department of policy rank; the Depart¬ 
ments of Defense, the Interior, Agricul¬ 
ture, Commerce, and Health, Education, 
and Welfare, (3) the Director of the Na¬ 
tional Science Foundation, (4) the Ad¬ 
ministrator of the National Aeronautics 
and Space Administration, and (5) a 
representative of the Atomic Energy 
Commission, who shall be the Chairman 
of the Commission or another member of 
the Commission designated by the Chair- 
man. A representative of the Secretary 
of State designated by the Secretary and 
a lepresentative of the Director of the 
Bureau of the Budget designated by the 
Director may attend meetings of the 
Council as observers. 

(c) The Chairman of the Council 
thereinafter referred to as the Chair¬ 


This issue includes two parts bound 
together . Part II contains the 
Federal Procurement Regulations, 
Title 41, Chapter I, Code of Federal 
Regulations . 


man) shall be designated by the Presi¬ 
dent from time to time from among the 
members thereof. The Chairman may 
make provision for another member of 
the Council, with the consent of such 
member, to act temporarily as Chairman. 

(d) The Chairman (1) may request 
the head of any Federal agency not 
named in section 2(b) of this order to 
designate a representative to participate 
in meetings or parts of meetings of the 
Council concerned with matters of sub¬ 
stantial interest to the agency, and <2) 
may invite other persons to attend 
meetings of the Council. 

(e) The Council shall meet at the call 
of the Chairman. 

Sec. 2. Functions of Council, (a) The 
Council shall consider problems and 
developments in the fields of science and 
technology and related activities affect¬ 
ing more than one Federal agency or 
concerning the over-all advancement of 
the Nation’s science and technology, and 
shall recommend policies and other 
measures (1) to provide more effective 
planning and administration of Federal 
scientific and technological programs, 
(2) to identify research needs including 
areas of research requiring additional 
emphasis. (3) to achieve more effective 
utilization of the scientific and tech¬ 
nological resources and facilities of Fed¬ 
eral agencies, including the elimination 
of unnecessary duplication, and (4) to 
further international cooperation in 
science and technology. In developing 
such policies and measures the Council, 
after consulting, when considered appro¬ 
priate by the Chairman, the National 
Academy of Sciences, the President’s 
Science Advisory Committee, and other 
organizations, shall consider (i) the 
effects of Federal research and develop¬ 
ment policies and programs on non- 
Fedcral programs and institutions, (ii) 
long-range program plans designed to 
(Continued on p. 1809) 
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THE PRESIDENT 



Published dally, except Sundays, Mondays, 
and days following official Federal holidays, 
by the Federal Register Division, National 
Archives and Records Service. General Serv¬ 
ices Administration, pursuant to the au¬ 
thority contained in the Federal Register Act, 
approved July 26, 1935 (49 Stat. 500, as 
amended; 44 U. S. C.. c*l 8B). under regula¬ 
tions prescribed by the Administrative Com¬ 
mittee of the Federal Register, approved by 
the President. Distribution is made only by 
the Superintendent of Documents, Govern¬ 
ment Printing Office, Washington 25. D. C. 

The Federal Register will be furnished by 
mall to subscribers, free of postage, for $1.50 
per month or $15.00 per year, payable in 
advance. The charge for individual copies 
(minimum 15 cents) varies in proportion to 
the size of the issue. Remit check or money 
order, made payable to the Superintendent 
of T>ocuments, directly to the Government 
Printing’Office, Washington 25. D. C. 

The regulatory material appearing herein 
is keyed to the Code of Federal Regulations, 
which is published, under 50 titles, pursuant 
to section 11 of the Federal Register Act, as 
amended August 5. 1953. The Code of Fed¬ 
eral Regulations is sold by the Superin¬ 
tendent of Documents. Prices of books and 
pocket supplements vary. 

There are no restrictions on the re- 
publication of material appearing in the 
Federal Register, or the Code of Federal 
Regulations. 


CFR SUPPLEMENTS 

(As of January 1, 1959) 

The following supplements are now 
available: 

Titles 40-42 ($0.35) 

Title 46, Part 150 to end ($0.50) 

Previously announced: Title 3, 1958 Supp. 
($0.35); Title 8 ($0.35); Titles 22-23 
($0.35); Title 25 ($0.35); Title 38 ($0.55); 
Title 46, Ports 146-149, 1958 Supp. 2 
($1.50); Title 47, Part 30 to end ($0.30); 
Title 49, Ports 91-164 ($0.40) 

Order from Superintendent of Docu¬ 
ments, Government Printing Office, 
Washington 25, D.C. 
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meet the scientific and technological 
needs of the Federal Government, in¬ 
cluding manpower and capital require¬ 
ments, and (iii) the effects of non-Fed- 
eral programs in science and technology 
upon Federal research and development 
policies and programs. 

<b) The Council shall consider and 
recommend measures for the effective 
implementation of Federal policies con¬ 
cerning the administration and conduct 
of Federal programs in science and tech¬ 
nology. 

(c) The Council shall perform such 
other related duties as shall be assigned, 
consonant with law, by the President 
or by the Chairman. 

<d) The Chairman shall, from time to 
time, submit to the President such of the 
Council’s recommendations or reports as 
require the attention of the President by 
reason of their importance or character. 

Sec. 3. Agency assistance to Council. 

(a) For the purpose of effectuating this 
order, each Federal agency represented 
on the Council shall furnish necessary 
assistance to the Council in consonance 
with section 214 of the act of May 3,1945. 
59 Stat. 134 (31 U.S.C. 691). Such as¬ 
sistance may include (1) detailing em¬ 
ployees to the Council to perform such 
functions, consistent with the purposes 
of this order, as the Chairman may as¬ 
sign to them, and (2) undertaking, upon 
request of the Chairman, such special 


studies for the Council as come within 
the functions herein assigned to the 
Council. 

(b) Upon request of the Chairman, 
the heads of Federal agencies shall, so 
far as practicable, provide the Council 
with information and reports relating to 
the scientific and technological activities 
of the respective agencies. 

Sec. 4. Standing committees and 
panels . For the purpose of conducting 
studies and making reports as directed 
by the Chairman, standing committees 
and panels of the Council may be estab¬ 
lished in consonance with the provisions 
of section 214 of the act of May 3, 1945, 
59 Stat. 134 (31 U.S.C. 691). At least 
one such standing committee shall be 
composed of scientist-administrators 
representing Federal agencies, shall pro¬ 
vide a forum for consideration of com¬ 
mon administrative policies and pro¬ 
cedures relating to Federal research and 
development activities and for formula¬ 
tion of recommendations thereon, and 
shall perform such other related func¬ 
tions as may be assigned to it by the 
Chairman of the Council. 

Sec. 5. Security procedures. The 
Chairman shall establish procedures to 
insure the security of classified informa¬ 
tion used by or in the custody of the 
Council or employees under its 
jurisdiction. 

Sec. 6. Other orders; construction of 
orders . (a) Executive Order No. 9912 
of December 24, 1947, entitled “Estab¬ 
lishing the Interdepartmental Commit¬ 
tee on Scientific Research and Develop¬ 
ment/' is hereby revoked. 

(b) Executive Order No. 10521 of 
March 17, 1954, entitled “Administra¬ 
tion of Scientific Research by Agencies 
of the Federal Government," is hereby 
amended: 

(1) By substituting for section 1 
thereof the following: 

“Section 1 . The National Science 
Foundation (hereinafter referred to as 
the Foundation) shall from time to time 
recommend to the President policies for 
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the promotion and support of basic re¬ 
search and education in the sciences, in¬ 
cluding policies with respect to furnish¬ 
ing guidance toward defining the 
responsibilities of the Federal Govern¬ 
ment in the conduct and support of basic 
scientific research." 

(2) By inserting before the words 
“scientific research programs and activi¬ 
ties" in section 3 thereof the word 
“basic". 

(3) (i) By adding the word “and" at 
the end of paragraph (a) of section 8 
thereof, (ii) by deleting the semicolon 
and the word “and" at the end of para¬ 
graph (b) of section 8 and inserting in 
lieu thereof a period, and Oil) by revok¬ 
ing paragraph (c) of section 8. 

(4> By adding at the end of the order 
a new section 10 reading as follows: 

“Sec. 10. The National Science Foun¬ 
dation shall provide leadership in the 
effective coordination of the scientific 
information activities of the Federal 
Government with a view to improving the 
availability and dissemination of scien¬ 
tific information. Federal agencies shall 
cooperate with and assist the National 
Science Foundation in the performance 
of this function, to the extent permitted 
by law." 

(c) The provisions of Executive Order 
No. 10521, as hereby amended, shall not 
limit the functions of the Council under 
this order. The provisions of this order 
shall not limit the functions of any Fed¬ 
eral agency or officer under Executive 
Order No. 10521, as hereby amended. 

(d) The Council shall be advisory to 
the President and to the heads of Fed¬ 
eral agencies represented on the Council; 
accordingly, this order shall not be con¬ 
strued as subjecting any agency, officer, 
or function to control by the Council. 

Dwight D. Eisenhower 

The White House, 

March 13. 1959. 

(PR. Doc. 59-2304; Piled, Mar. 13, 1959; 

4:24 pjn.J 


RULES AND REGULATIONS 


Title 7—AGRICULTURE 

Chapter IX—Agricultural Marketing 
Service (Marketing Agreements and 
Orders), Department of Agriculture 

I Lemon Reg. 781 Amdt. lj 

PART 953—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

Findings. ( l ) Pursuant to the market- 
agreement, as amended, and Order 
o3 , as amended (7 CFR Part 953), 
in ri 2 hanc *ling of lemons grown 

n California and Arizona, effective under 
ne applicable provisions of the Agricul- 
Ulal Marketing Agreement Act of 1937, 


as amended (7 U.S.C. 601 et seq.: 68 
Stat. 906, 1047), and upon the basis of 
the recommendation and information 
submitted by the Lemon Administrative 
Committee, established under the said 
amended marketing agreement and or¬ 
der, and upon other available informa¬ 
tion, it is hereby found that the 
limitation of handling of such lemons as 
hereinafter provided will tend to effec¬ 
tuate the declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
amendment until 30 days after publica¬ 
tion hereof in the Federal Register (60 
Stat. 237; 5 U.S.C. 1001 et seq.) because 


the time intervening between the date 
when information upon which this 
amendment is based became available 
and the time when this amendment must 
become effective in order to effectuate 
the declared policy of the Agricultural 
Marketing Agreement Act of 1937, as 
amended, is insufficient, and this amend¬ 
ment relieves restriction on the handling 
of lemons grown in California and 
Arizona. 

Order , as amended . The provisions 
in paragraph (b)(1) (i) and (ii) of 
§ 953.888 (Lemon Regulation 781, 24 F.R. 
1701) are hereby amended to read as 
follows: 

(i) District 1: 14.880 cartons; 

(ii) District 2: 217,620 cartons. 
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RULES AND REGULATIONS 


(Sec. 5. 40 Stat. 753. as amended; 7 U.S.C. 
608c) 

Dated: March 12, 1959. 

LsealI Floyd F. Hedlund. 

Acting Director, Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

[F.R. Doc. 59-2257; Filed, Mar. 16, 1959; 
8:49 a.m.] 


PART 1015—CUCUMBERS GROWN IN 
FLORIDA 

Approval of Expenses and Rate of 
Assessment 

Notice of rule making regarding pro¬ 
posed expenses and rate of assessment, 
to be made effective under Marketing 
Agreement No. 118 and Order No. 115 
< 7 CFR Part 1015; 22 FJEt. 6083 >, regulat¬ 
ing the handling of cucumbers grown in 
Florida, pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937. as amended (48 Stat. 31. as 
amended; 7 U.S.C. 601 et seq.). was pub¬ 
lished in the Federal Register December 
10. 1958 (23 F.R. 9560). After considera¬ 
tion of all relevant matters presented, 
including the proposals set forth in the 
aforesaid notice, which proposals were 
adopted and submitted for approval by 
the Florida Cucumber Committee, estab¬ 
lished pursuant to said marketing agree¬ 
ment and order, it is hereby found and 
determined that: 

§ 1015.202 Expenses and rale of assess¬ 
ment. 

(a> The reasonable expenses that are 
likely to be incurred by the Florida Cu¬ 
cumber Committee, established pursuant 
to Marketing Agreement No. 118 and this 
part, to enable such committee to per¬ 
form its functions pursuant to the 
provisions of the aforesaid marketing 
agreement and order, during the fiscal 
period ending July 31, 1959, will amount 
to $70,330. 

(b) The rate of assessment to be paid 
by each handler, pursuant to Marketing 
Agreement No. 118 and this part, shall 
be two and one-half cents ($0,025) per 
54-pound bushel of cucumbers, or respec¬ 
tive equivalent quantities thereof, han¬ 
dled by him as the first handler thereof 
during said fiscal period. 

(c) The terms used in this section 
shall have the same meaning as when 
used in Marketing Agreement No. 118 
and this part. 

(Sec. 5. 49 Stat. 753, as amended; 7 U.S.C. 
608c) 

Dated March 12,1959, to become effec¬ 
tive 30 days after publication in the 
Federal Register. 

TsealI Floyd F. Hedlund, 

Acting Director, 
Fruit and Vegetable Division. 

[Fit. Doc. 59-2259; Filed. Mar. 16. 1959; 

8:49 a.m.J 


Title 12—BANKS AND BANKING 

Chapter I—Comptroller of the Cur¬ 
rency, Treasury Department 

PART 7—INTERPRETATIONS 

National Banks Acting as Travel 
Agents 

§ 7.1 National banks acting as travel 
agents. 

The Comptroller of the Currency has 
interpreted R.S. 5136, as amended (12 
U.S.C. 24), as indicated in the following 
letter addressed to counsel for the Amer¬ 
ican Society of Travel Agents: 

Dear Mr-: 

Reference is made to our recent conference 
concerning the question of national banks 
acting as travel agents which has been the 
subject to prior correspondence and confer¬ 
ences with you over the past several months. 

As you know, we have had this matter 
under study for a period of some months. It 
appears clear that national banks may. ns an 
incidental power, provide travel services for 
their customers, as they have been doing for 
many years, and that they may have the 
reasonable rights and benefits that flow 
therefrom. We believe that you concede that 
national banks may as an incidental power 
furnish such services, but you take the po¬ 
sition that they may not participate in the 
carriers’ conference system which establishes 
uniform rates of compensation, and uniform 
obligations to perform, on all participating 
travel agents. 

Whether national banks may so participate 
and whether they can or should enter into 
agreements in this connection would appear 
to be a matter to be determined by the banks 
concerned and their respective counsel, based 
upon the facts and circumstances of each 
particular case. As you know, some national 
banks have been doing so. 

It is anticipated that the above position 
will be made public at an early date. 

• _ m m • 0 

Very truly yours, 

Ray M. Gidney. 

Comptroller of the Currency. 

(R.S. 5136; 12 U.S.C. 24) 

LsealI Ray M. Gidney, 

Comptroller of the Currency. 

|FJR. Doc. 59-2253; Filed. Mar. 16, 1959; 
8:48 a.m.] 


Title 16—COMMERCIAL 
PRACTICES 

Chapter I—Federal Trade Commission 

[Docket 7189] 

PART 13—DIGEST OF CEASE AND 
DESIST ORDERS 

Greenwood Furs, Inc. and Maury 
Green 

Subpart— Invoicing products falsely: 
§ 13.1108 Invoicing products falsely: Fur 
Products Labeling Act. Subpart— Mis¬ 
representing oneself and goods —Prices: 
§ 13.1810 Fictitious marking. Subpart— 
Neglecting, unfairly or deceptively, to 
make material disclosure: § 13.1852 For¬ 


mal regulatory and statutory require¬ 
ments: Fur Products Labeling Act. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interpret 
or apply sec. 5. 38 Stat. 719, as amended: 
sec 8, 65 Stat. 179; 15 U.S.C. 45 69f) ICease 
and desist order. Greenwood Furs. Inc., et al. 
New York. N.Y., Docket 7189, Feb. 17, 1959] 

In the Matter of Greenwood Furs, Inc., 

a Corporation, and Maury Green, In¬ 
dividually and as an Officer of Said 

Corporation 

This proceeding was heard by a hear¬ 
ing examiner on the complaint of the 
Commission charging a furrier in New 
York City with violating the Fur Prod¬ 
ucts Labeling Act by setting out fictitious 
prices in invoicing and by failing to 
maintain adequate records as a basis for 
such pricing claims. 

After acceptance of an agreement con¬ 
taining consent order, the hearing exam¬ 
iner made his initial decision and order 
to cease and desist which became on 
February 17 the decision of the 
Commission. 

The order to cease and desist is as 
follows: 

It is ordered. That respondents Green¬ 
wood Furs. Inc., a corporation, and its 
officers, and Maury Green, individually 
and as an officer of said corporation, and 
respondents’ representatives, agents, and 
employees, directly or through any cor¬ 
porate or other device, in connection 
with the introduction, or the manufac¬ 
ture for introduction, into commerce, or 
the sale, advertising, offering for sale, 
transportation or distribution, in com¬ 
merce. of fur products, or in connection 
with the manufacture for sale, sale, ad¬ 
vertising, offering for sale, transporta¬ 
tion or distribution of fur products which 
have been made in whole or in part or 
fur which has been shipped and received 
in commerce, as “commerce”, "fur”, and 
“fur product” are defined in the Fur 
Products Labeling Act. do forthwith 
cease and desist from: 

A. Falsely or deceptively invoicing fur 
products by representing, directly or by 
implication, that the regular or usual 
price of any fur product is any amount 
which is in excess of the price at which 
respondents have usually and custom¬ 
arily sold such product in the recent reg¬ 
ular course of their business; 

B. Falsely or deceptively advertising 
fur products through the use of any ad¬ 
vertisement, representation, public an¬ 
nouncement or notice which is intended 
to aid, promote or assist, directly or 
indirectly, in the sale or offering for sale 
of fur products, which represents, di¬ 
rectly or by implication, that the regular 
or usual price of any fur product is any 
amount which is in excess of the price at 
which respondents have usually and cus¬ 
tomarily sold such product in the recent 
regular course of their business; 

C. Making claims or representations 
in advertisements that prices are re¬ 
duced from regular or usual prices, unless 
respondents maintain full and adequate 
records disclosing the facts upon which 
such claims or representations are based. 
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By ‘ Decision of the Commission"*, etc., 
report of compliance was required as 

follows: 

It is further ordered, That the re¬ 
spondent, Greenwood Furs, Inc., a cor¬ 
poration, and Maury Green, individually 
and as an officer of said corporation, 
shall, within sixty (60) days after serv¬ 
ice upon them of this order, file with the 
Commission a report, in writing, setting 
forth in detail the manner and form in 
which they have complied with the order 
to cease and desist contained in the 
aforesaid initial decision. 

Issued: February 17,1959. 

By the Commission. 

(seal] Robert M. Parrish, 

Secretary . 

[F.R. Doc. 59-2240; Piled, Mar. 16, 1959; 

8:46 a.m.J 


(Docket 64981 

PART 13—DIGEST OF CEASE AND 
DESIST ORDERS 

Voss Hair Experts of Georgia 

Subpart— Advertising falsely or mis¬ 
leadingly: § 13.15 Business status, ad¬ 
vantages, or connections: Qualifications 
and abilities; unique or special status or 
advantages; § 13.170 Qualities or prop¬ 
erties of product or service. Sub- 
part— Using misleading name —Vendor: 
5 13.2455 Qualifications. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret 
or apply sec. 5. 38 Stat, 719, as amended; 
15 U.SC. 45) [Cease and desist order. George 
M. Voss trading as Voss Hair Experts of 
Georgia, Atlanta, Ga.. Docket 6498, Feb. 9, 
1959) 

In the Matter of George M. Voss, Trading 
as Voss Hair Experts of Georgia 

This proceeding was heard by a hear¬ 
ing examiner on the complaint of the 
Commission charging an individual in 
Atlanta, Ga., with representing falsely. 
Particularly in newspaper advertising, 
that through use of his hair and scalp 
preparations, methods, and treatments, 
in his place of business and by purchasers 
of the preparations in their homes, bald¬ 
ness would be prevented and overcome, 
growth of new and thicker hair would 
oo promoted and lost hair restored, 
dandruff cured, etc.; and with represent¬ 
ing himself falsely as a “Trichologist” 
and the ‘Nation’s leading hair expert”. 

After full hearing, the hearing ex¬ 
aminer made his initial decision includ¬ 
ing findings, conclusion, and order to 
cease and desist. The Commission 
aenied respondent’s appeal therefrom, 
greeted slight modification of the initial 
aecision, and on February 9 adopted the 
mitial decision as so modified as the de- 
eision of the Commission 

follows ° rder cease and de $ist is as 

It is ordered , That the respondent 
J^?r»e M. Voss trading as Voss Hair Ex- 
of Georgia or under any other name 
» a *es and respondent’s agents, 
or n?' Sent>at i ves . anc * employees, directly 
i trough any corporate or other device 

connection with the offering for sale. 

e or distribution of the various cos¬ 


metic or other preparations set out In the 
findings herein, or of any other prepara¬ 
tions for use in the treatment of hair 
and scalp conditions, do forthwith cease 
and desist from directly or indirectly: 

1. Disseminating or causing to be dis¬ 
seminated by means of the United States 
mails, or by any means in commerce as 
•‘commerce” is defined in the Federal 
Trade Commission Act, any advertise¬ 
ment which represents directly or by 
implication: 

(a) That the use of such preparations 
alone or in conjunction with any method 
of treatment will: 

(1) Permanently eliminate or cure 
dandruff, itching, dryness, or oiliness of 
the scalp, 

(2) Cause fuzz to be replaced with long 
or strong hair, 

(3) Prevent or overcome excessive 
hair loss or baldness, unless such rep¬ 
resentation be expressly limited to cases 
other than those know T n as male pattern 
baldness and unless the advertisement 
clearly and conspicuously reveals that 
in the great majority of cases of bald¬ 
ness and excessive hair loss, respondent’s 
said preparations and treatments are of 
no value whatever, 

(4) Cause new hair to grow, cause hair 
to grow thicker, cause lost hair to be re¬ 
placed with new hair, or otherwise grow 
hair, unless such representation be ex¬ 
pressly limited to cases other than those 
known as male pattern baldness, and 
unles the advertisement clearly and 
conspicuously reveals that the use of said 
preparations and treatment will be of 
no value whatever in the great majority 
of cases. 

(b) That respondent, his agents, rep¬ 
resentatives or employees have had com¬ 
petent training in dermatology or other 
branches of medicine having to do with 
the diagnosis and treatment of scalp dis¬ 
orders affecting the hair, or are tri- 
chologists or scalp specialists. 

By “Final Order”, report of compliance 
was required as follows: 

It is further ordered, That respondent, 
George M. Voss, shall, within sixty (60) 
days after service upon him of this order, 
file with the Commission a report, in 
writing, setting forth in detail the man¬ 
ner and form in which he has complied 
w r ith the order to cease and desist. 

Issued: February 9, 1959. 

By the Commission. 

t seal 1 Robert M. Parrish, 

Secretary. 

[F.R. Doc. 59-2241; Filed, Mar. 16. 1959; 

8:46 ajn.J 


Title 22—FOREIGN RELATIONS 

Chapter I—Department of State 

(Dept. Reg. 108.391) 

PART 41—VISAS: DOCUMENTATION 
OF NONIMMIGRANT ALIENS 
UNDER THE IMMIGRATION AND 
NATIONALITY ACT 

Nonimmigrant Documentary Waivers 

Part 41, Chapter I, Title 22 of the Code 
of Federal Regulations, is hereby 


amended by the addition of the following 
new section: 

§ 41.7 Waiver of visa and/or passport 
requirements by joint action of con¬ 
sular officers and immigration offi¬ 
cers. 

The provisions of section 212(a) (26) 
of the act prescribing the documentary 
requirements for nonimmigrants may be 
waived by joint action of consular officers 
abroad and immigration officers pur¬ 
suant to the authority contained in sec¬ 
tion 212(d)(4)(A) of the Act in indi¬ 
vidual cases of aliens who satisfy the 
consular officer serving the port or place 
of embarkation, after consultation with 
and concurrence by the appropriate 
immigration officer, that their cases 
come within any of the following situa¬ 
tions which are hereby declared to be 
emergencies w’ithin the meaning of sec¬ 
tion 212(d) (4) (A) of the act: 

(a) An alien having his residence in 
foreign contiguous territory who does 
not qualify for the benefits of any 
waiver provided in § 41.6, and who is a 
member of a visiting group or excursion 
proceeding to the United States under 
circumstances which make the timely 
procurement of a passport and visa 
impracticable. 

(b) An alien applying for a visa, whose 
passport is valid for less than the mini¬ 
mum period prescribed in section 
212(a) (26) of the Act, but will be valid 
upon his arrival in the United States, 
and w r ho is embarking for the United 
States at a port or place remote from any 
foreign diplomatic or consular establish¬ 
ment at which the passport could be 
revalidated. 

(c) An alien applying for a visa, whose 
passport is valid for less than the 
minimum period prescribed in section 
212(a) (26) of the Act, and w'hose gov¬ 
ernment as a matter of policy does not 
revalidate passports more than six 
months in advance of their expiration 
or until they actually expire. 

(d) An alien who is well and favorably 
known at the consular office, who has 
previously been issued a nonimmigrant 
visa, and who is embarking on a direct 
flight to the United States under emer¬ 
gent circumstances w r hich preclude the 
timely issuance of a visa. 

(Sec. 104, 66 Stat. 174; 8 U.S.C. 1104) 

The regulation contained in this or¬ 
der shall become effective upon publica¬ 
tion in the Federal Register. The pro¬ 
visions of section 4 of the Administrative 
Procedure Act (60 Stat. 238; 5 U.S.C. 
1003) relative to notice of proposed rule 
making and delayed effective date are in¬ 
applicable to tliis order because the reg¬ 
ulation contained therein involves for¬ 
eign affairs functions of the United 
States. 

Dated: March 9, 1959. 

John W. Hanes, Jr. f 
Administrator, Bureau of Secu¬ 
rity and Consular Affairs, 
Department of State. 

[F.R. Doc. 59-2256; Filed, Mar. 16, 1959; 

8:49 aan.) 
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Title 26—INTERNAL REVENUE, 
1954 

Chapfer I—Internal Revenue Service, 
Department of the Treasury 
SUBCHAPTER A—INCOME TAX 

f T.D. 6369] 

PART 1— INCOME TAX? TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Regulated Investment Companies 

On October 28. 1958. notice of pro¬ 
posed rule making with respect to the 
amendmen t of the income tax regula¬ 
tions (26 CFR Part 1) under sections 
851-855 of the Internal Revenue Code of 
1954 (relating to regulated investment 
companies) to reflect the changes made 
by section 2 of the Act of July 11, 1956 
(Public Law 700, 84th Cong., 70 Stat. 
530), and by sections 38 and 101 of the 
Technical Amendments Act of 1958 (72 
Stat. 1638, 1674) was publshed in the 
Federal Register (23 F.R. 8299). After 
consideration of all such relevant matter 
as was presented by interested persons 
regarding the rules proposed, the amend¬ 
ment of the regulations as so published 
is hereby adopted, subject to the changes 
set forth below. 

1. Section 1.852-1, as set forth in para¬ 
graph 4 to the notice of proposed rule 
making, is revised. 

2. Paragraph (b)(2)(h) of § 1.852-2 
is revised by adding the following new 
sentence at the end thereof: “The earn¬ 
ings and profits of a regulated invest¬ 
ment company shall not be reduced by 
the amount of tax which is imposed by 
section 852(b)(3)(A) on an amount 
designated as undistributed capital gains 
and which is paid by the corporation but 
deemed paid by the shareholder.” 

3. Section 1.852-5 is amended by des¬ 
ignating the existing paragraph as para¬ 
graph (b) and by inserting immediately 
after the heading of such section a new 
paragraph (a). 

(68A Stat. 917; 26 TJ.S.C. 7805) 

TsealI Charles I. Fox, 

Acting Commissioner 
of Internal Revenue. 

Approved: March 11, 1959. 

Fred C. Scribner, Jr., 

Acting Secretary of the Treasury . 

§ 1.8.71 [Amendment] 

Section 1.851 has been amended— 

(A) By striking out “not less than 
60 days” in the first sentence of subsec¬ 
tion (e) (1) of section 851 and inserting 
in lieu thereof “not earlier than 60 days”; 

(B) By striking out “issues” in subsec¬ 
tion (e) (2) of section 851 and inserting 
in lieu thereof “issuer”; and 

(C) By adding a historical note at 
the end thereof as follows: 

(Sec. 851 as amended by sec. 38, Technical 
Amendments Act 1958 (72 Stat. 1638)) 

§ 1.831—6 [Amendment] 

The second sentence of paragraph 
(a)(1) of §1.851-6 has been amended by 
striking out “not less than 60 days” and 
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inserting in lieu thereof “not earlier than 
60 days”. 

Section 1.852 has been amended to 
read as follows: 

§ 1.832 Statutory provisions; taxation 
of regulated investment companies 
and tlieir shareholders. 

Sec. 852. Taxation of regulated invest¬ 
ment companies and their shareholders — 

(a) Requirements applicable to regulated 
investment companies. The provisions of 
this subchapter (other than subsection (c) 
of this section) shaU not be applicable to 
a regulated Investment company for a tax¬ 
able year unless— 

(1) The deduction for dividends paid dur¬ 
ing the taxable year (as defined in section 
561, but without regard to capital gains divi¬ 
dends) equals or exceeds 90 percent of its 
investment company taxable income for the 
taxable year (determined without regard to 
subsection (b) (2) (*D)), and 

(2) The investment company complies for 
such year with regulations prescribed by the 
Secretary or his delegate for the purpose of 
ascertaining the actual ownership of Its out¬ 
standing stock. 

(b)‘ Method of taxation of companies and 
shareholders —(1) Imposition of normal tax 
and surtax on regulated investment com¬ 
panies. There is hereby Imposed for each 
taxable year upon the investment company 
taxable income of every regulated investment 
company a normal tax and surtax computed 
as provided in section 11, as though the in¬ 
vestment company taxable income were the 
taxable income referred to in section 11. For 
purposes of computing the formal tax under 
section 11. the taxable income and the divi¬ 
dends paid deduction of such Investment 
company for the taxable year (computed 
without regard to capital gains dividends) 
shall be reduced by the deduction provided 
by section 242 (relating to partially tax- 
exempt interest), 

(2) Investment company taxable income. 
The investment company taxable income 
shall be the taxable income of the regulated 
Investment company adjusted as follows: 

(A) There shall be excluded the excess, If 
any. of the net long-term capital gain over 
the net short-term capital loss. 

(B) The net operating loss deduction pro¬ 
vided In section 172 shall not be allowed. 

(C) The deductions for corporations pro¬ 
vided in part VIII (except section 248) in 
subchnpter B (section 241 and following, 
relating to the deduction for dividends re¬ 
ceived, etc.) shall not be allowed. 

(D) The deduction for dividends paid (as 
defined in section 561) shall be allowed, but 
shall be computed without regard to capital 
gains dividends. 

(E) The taxable income shall be computed 
without regard to section 443(b) (relating to 
computation of tax on change of annual 
accounting period). 

(3) Capital gains — (A) Imposition of tax. 
There Is hereby imposed for each taxable 
year in the case of every regulated invest¬ 
ment company a tax of 25 percent of the 
excess, if any, of the net long-term capital 
gain over the sum of— 

(1) The net short-term capital loss, and 

(ii) The deduction for dividends paid (as 
defined in section 561) determined with ref¬ 
erence to capital gains dividends only. 

(B) Treatment of capital gain dividends 
by shareholders. A capital gain dividend 
shall be treated by the shareholders as a 
gain from the sale or exchange of a capital 
asset held for more than 6 months. 

(C) Definition of capital gain dividend. 
A capital gain dividend means any divi¬ 
dend. or part thereof, which is designated 
by the company as a capital gain dividend 
in a written notice mailed to its share¬ 
holders not later than 30 days after the 
close of Its taxable year. If the aggregate 


amount so designated with respect to a tax¬ 
able year of the company (including cap¬ 
ital gains dividends paid after the close of 
the taxable year described In section 855) is 
greater than the excess of the net long-terra 
capital gain over the net short-term capital 
loss of the taxable year, the portion of each 
distribution which shall be a capital gain 
dividend shall be only that proportion or the 
amount so designated which such excess of 
the net long-term capital gain over the net 
short-term capital loss bears to the aggre¬ 
gate amount^so designated.' 

(D) Treatment by shareholders of imdis- 
tributed capital gains. (1) Every share¬ 
holder of a regulated investment company 
at the close of the company’s taxable year 
shall include, in computing his long-term 
capital gains in his return for his taxable 
year in which the last day of the company's 
taxable year falls, such amount as the com¬ 
pany shall designate in respect of such shares 
in a written notice mailed to Its shareholders 
at any time prior to the expiration of 30 
days after close of its taxable year, but the 
amount so includible by any shareholder 
shall not exceed that part of the amount 
subjected to tax in subparagraph (A) which 
he would have received if all of such amount 
had been distributed as capital gain divi¬ 
dends by the company to the holders of such 
shares at the close of its taxable year. 

(11) For purposes of this title, every such 
shareholder shall be deemed to have paid, 
for hts taxable year under clause (i), the tax 
of 25 percent Imposed by subparagraph (A) 
on the amounts required by this subpara¬ 
graph to be included in respect of such shares 
in computing his long-term capital gains for 
that year; and such shareholder shall be 
allowed credit or refund, as the case may be, 
for the tax so deemed to have been paid by 
him. 

(ill) The adjusted basis of such shares in 
the hands of the shareholder shall be in¬ 
creased by 75 percent of the amounts re¬ 
quired by this subparagraph to be included 
in computing his long-term capital gains 

(Iv) In the event of such designation the 
tax imposed by subparagraph (A) shall be 
paid by the regulated Investment company 
within 30 days after close of its taxable year. 

(v) The earnings and profits of such regu¬ 
lated Investment company, and the earnings 
and profits of any such shareholder which Is 
a corporation, shall be appropriately ad¬ 
justed in accordance with regulations pre¬ 
scribed by the Secretary or his delegate. 

(c) Earnings and profits. The earnings 
and profits of a regulated investment com¬ 
pany for any taxable year (but not Its ac¬ 
cumulated earnings and profits) shall not be 
reduced by any amount which is not allow¬ 
able as a deduction in computing its taxable 
income for such taxable year. For purposes 
of this subsection, the term "regulated in¬ 
vestment company" includes a domestic 
corporation whi^h is a regulated investment 
company determined without regard to the 
requirements of subsection (a). 

(Sec. 852 as amended by sec. 2. Act of July 
11, 1956 (Pub. Law 700, 84th Cong.. 70 8tat. 
530); sec. 101. Technical Amendments Act 
1958 (72 Stat. 1674) ) 

Section 1.852-1 has been amended to 
read as follows: 

§ 1.832—1 Taxation of regulated invest¬ 
ment companies. 

(a) Requirements applicable thereto — 
(1) In general. Section 852(a) denies 
the application of the provisions of sub- 
chapter M of chapter 1 of the Internal 
Reyenue Code of 1954 (other than sec¬ 
tion 852(c), relating to earnings and 
profits) to a regulated investment com¬ 
pany for a taxable year beginning after 
February 28, 1958, unless— 






Tuesday, March 17,1959 


FEDERAL REGISTER 


1903 


<i) The deduction for dividends paid 
for such taxable year as defined in sec¬ 
tion 561 (computed without regard to 
capital gain dividends) is equal to at 
least 90 percent of its investment com¬ 
pany taxable income for such taxable 
year (determined without regard to the 
provisions of section 852(b)(2)(D) and 
paragraph (d) of § 1.852-3); and 
(ii) The company complies for such 
taxable year with the provisions of 
§ 1.852-6 (relating to records required to 
be maintained by a regulated investment 
company). 


See section 853(b) (1) (B) and paragraph 
(a) of § 1.853-2 for amounts to be added 
to the dividends paid deduction, and sec¬ 
tion 855 and § 1.855-1, relating to divi¬ 
dends paid after the close of the taxable 
year. 

(2) Special rule for taxable years of 
regulated investment companies begin¬ 
ning before March 1. 1958. The provi¬ 
sions of subchapter M of chapter 1 of 
the Internal Revenue Code of 1954 (in¬ 
cluding section 852(c)) are not appli¬ 
cable to a regulated investment company 
for a taxable year beginning before 
March 1, 1958, unless such company 
meets the requirements of section 852(a) 
and subparagraph (1) (i) and (ii) of 
this paragraph. 

(b Failure to qualify. If a regulated 
investment company does not meet the 
requirements of section 852(a) and para¬ 
graph (a)(1) (I) and (ii) of this section 
for the taxable year, it will, even though 
it may otherwise be classfied as a regu¬ 
lated investment company, be taxed in 
such year as an ordinary corporation 
and not as a regulated investment com¬ 
pany. In such case, none of the pro¬ 
visions of subchapter M of chapter 1 of 
the Internal Revenue Code of 1954 (other 
than section 852(c) in the case of tax¬ 
able years beginning after February 28, 
1958) will be applicable to it. For the 
rules relating to the applicability of sec¬ 
tion 852(c), see § 1.852-5. 


Section 1.852-2 has been amended by 
striking paragraph (b) and inserting the 
following in lieu thereof: 

§ 1.852-2 Method of taxation of regu¬ 
lated investment companies. 

• • • • # 

(b) Taxation of capital gains —(1) In 
General. Section 852(b) (3) (A) imposes 
a tax of 25 percent for each taxable 
year on the excess, if any, of the net 
long-term capital gain of a regulated 
investment company (subject to tax 
under subchapter M of chapter 1 of the 
■internal Revenue Code) over the sum 
of its net short-term capital loss and its 
reduction for dividends paid (as defined 
m section 561) determined with refer- 
th Ce }° capital Sain dividends only. For 
wie definition of capital gain dividend 
paid by a regulated investment company, 
, ® motion 852(b) (3) (C) and paragraph 
•, o?? 5 1.852-4. See section 855 and 
♦V. I 1 ' relatin S to dividends paid after 
the elose of the taxable year. 

2 ) Undistributed capital gains —(i) 
cnm!! enera ** A regulated investment 
(sub j ec t to tax under subchap- 
runtr r may * * or taxable years begin- 
uJ"?: after December 31, 1956, designate 
1 section 852(b) (3) (D) an amount 


of undistributed capital gains to each 
shareholder of the company. For the 
definition of the term “undistributed 
capital gains” and for the treatment of 
such amounts by a shareholder, see par¬ 
agraph (b) (2) of § 1.852-4. For the 
rules relating to the method of making 
such designation, the returns to be filed, 
and the payment of the tax in such cases, 
see paragraph (a) of § 1.852-9. 

(ii) Effect on earnings and profits of 
a regulated investment company. If a 
regulated investment company desig¬ 
nates an amount as undistributed capital 
gains for a taxable year, the earnings 
and profits of such regulated investment 
company for such taxable year shall be 
reduced by the total amount of the un¬ 
distributed capital gains so designated 
and its capital account shall be increased 
by 75 percent of such amount. The 
earnings and profits of a regulated in¬ 
vestment company shall not be reduced 
by the amount of tax which is imposed 
by section 852(b)(3)(A) on an amount 
designated as undistributed capital gains 
and which is paid by the corporation but 
deemed paid by the shareholder. 

§ 1.832—3 [Amendment] 

Paragraph (d> of § 1.852-3 has been 
amended by striking the reference to 
“paragraph (b) of § 1.852-4” therein and 
inserting in lieu thereof “paragraph (c) 
of § 1.852-4”. 

Section 1.852-4 has been amended to 
read as follows: 

§ 1.852—1 Method of taxation of *hare- 
liolders of regulated investment com¬ 
panies 

(a) Ordinary income. (1) Except as 
otherwise provided in paragraph (b) of 
this section (relating to capital gains), 
a shareholder receiving dividends from a 
regulated investment company shall in¬ 
clude such dividends in gross income 
for the taxable year in which they are 
received. 

(2) See section 053 (b)(2) and (c) and 
paragraph (b) of § 1.853-2 and § 1.853-3 
for the treatment by shareholders of div¬ 
idends received from a regulated invest¬ 
ment company which has made an elec¬ 
tion under section 853(a) with respect 
to the foreign tax credit. See section 854 
and §§ 1.854-1 through 1.854-3 for limi¬ 
tations applicable to dividends received 
from regulated investment companies for 
the purpose of the credit under section 
34, the exclusion from gross income under 
section 116, and the deduction under sec¬ 
tion 243. See section 855 (b) and (d) 
and paragraphs (c) and (f) of § 1.855-1 
for treatment by shareholders of divi¬ 
dends paid by a regulated investment 
company after the close of the taxable 
year in the case of an election under sec¬ 
tion 855 (a). 

(b) Capital gains—( 1) In general. 
Under section 852(b) (3) (B), sharehold¬ 
ers of a regulated investment com¬ 
pany who receive capital gain dividends 
(as defined in paragraph (c) of this sec¬ 
tion), in respect of the capital gains of 
an investment company for a taxable 
year for which it is taxable under sub¬ 
chapter M of chapter 1 of the Internal 
Revenue Code as a regulated investment 
company, shall treat such capital gain 
dividends as gains from the sale or ex¬ 


change of capital assets held for more 
than 6 months and realized in the tax¬ 
able year of the shareholder In which 
the dividend was received. 

(2) Undistributed capital gains, (i) A 
person who is a shareholder of a regu¬ 
lated investment company at the close 
of a taxable year of such company for 
which it is taxable under subchapter M 
shall include in his gross income as a 
gain from the sale or exchange of a capi¬ 
tal asset held for more than 6 months 
any amount of undistributed capital 
gains. The term “undistributed capital 
gains” means the amount desig¬ 
nated as undistributed capital gains 
in accordance with paragraph (a) 
of § 1.852-9. but such amount shall not 
exceed the shareholder’s proportionate 
part of the amount subject to tax under 
section 852 (b) (3) (A). Such amount 
shall be included in gross income for the 
taxable year of the shareholder in which 
falls the last day of the taxable year of 
the regulated investment company in re¬ 
spect of which the undistributed capital 
gains were designated. For certain ad¬ 
ministrative provisions relating to un¬ 
distributed capital gains, see § 1.852-9. 

(ii) Any shareholder required to in¬ 
clude an amount of undistributed capital 
gains in gross income under section 852 
(b)(3)(D) and subdivision (i) of this 
subparagraph shall be deemed to have 
paid a tax equal to 25 percent of such 
amount for his taxable year for which 
such amount is so includible. Such 
shareholder is entitled to a credit or re¬ 
fund of the tax so deemed paid in accord¬ 
ance with the rules provided In para¬ 
graph (c) (2) of § 1.852-9. 

(iii) Any shareholder required to in¬ 
clude an amount of undistributed capital 
gains in gross income under section 852 
(b)(3)(D) and subdivision (i) of this 
subparagraph shall increase the adjusted 
basis of the shares of stock with respect 
to which such amount is so includible by 
75 percent of such amount. 

(3) Partners and partnerships. If the 
shareholder required to include an 
amount of undistributed capital gains 
in gross income under section 852(b) 
(3MD> and subparagraph (2) of this 
paragraph is a partnership, such amount 
shall be included in the gross income of 
the partnership for the taxable year of 
the partnership in which falls the last 
day of the taxable year of the regulated 
investment company in respect of which 
the undistributed capital gains were des¬ 
ignated. The amount so includible by 
the partnership shall be taken into ac¬ 
count by the partners as distributive 
shares of the partnership gains and losses 
from sales or exchanges of capital as¬ 
sets held for more than 6 months pur¬ 
suant to section 702(a)(2) and para¬ 
graph <a) (2) of § 1.702-1. The tax with 
respect to the undistributed capital gains 
is deemed paid by the partnership (un¬ 
der section 852(b) (3) (D) (ii) and sub- 
paragraph (2) (ii) of this paragraph), 
and the credit or refund of such tax 
shall be taken into account by the part¬ 
ners in accordance with section 702(a) 
(8) and paragraph (a)(8)(ii) of 
§ 1.702-1 and paragraph (c) (2) of 
5 1.852-9. In accordance with section 
705(a). the partners shall increase the 
basis of their partnership interests un- 
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der section 705(a)(1) by the distribu¬ 
tive shares of such gains, and shall 
decrease the basis of their partnership 
interests by the distributive shares of the 
amount of the tax under section 705(a) 
<2)(B> (relating to certain nondeducti¬ 
ble expenditures) and paragraph (a) (3) 
of § 1.705-1. 

(4) Nonresident alien individuals. If 
the shareholder required to include an 
amount of undistributed capital gains in 
gross income under section 852(bH3) 
(D) and subparagraph (2) of this para¬ 
graph is a nonresident alien individual, 
such shareholder shall be treated, for 
purposes of section 871 and the regula¬ 
tions thereunder, as having realized a 
long-term capital gain in such amount 
on the last day of the taxable year of 
the regulated investment company in re¬ 
spect of which the undistributed capital 
gains were designated. 

(5) Effect on earnings and profits, of 
corporate shareholders of a regulated 
investment company . If a shareholder 
required to include an amount of undis¬ 
tributed capital gains in gross income 
under section 852(b) (3) (D) and sub- 
paragraph (2) of this paragraph is a 
corporation, such corporation, in com¬ 
puting its earnings and profits for the 
taxable year for which such amount is 
so includible, shall treat such amount as 
if it had actually been received and the 
taxes paid shall include any amount of 
tax liability satisfied by a credit under 
section 852(b) (3) <D> and subparagraph 
(2) of this paragraph. 

(c) Definition of capital gain divi¬ 
dend. A capital gain dividend, as defined 
in section 852(b)(3)(C), is any divi¬ 
dend or part thereof which is designated 
by a regulated investment company as a 
capital gain dividend in a written notice 
mailed to its shareholders not later than 
30 days after the close of its taxable year. 
If the aggregate amount so designated 
with respect to the taxable year (in¬ 
cluding capital gain dividends paid after 
the close of the taxable year pursuant 
to an election under section 855) is* 
greater than the excess of the net long¬ 
term capital gain over the net short¬ 
term capital loss of the taxable year, the 
portion of each distribution which shall 
be a capital gain dividend shall be only 
that proportion of the amount so desig¬ 
nated which such excess of the net long¬ 
term capital gain over the net short¬ 
term capital loss bears to the aggregate 
amount so designated. For example, a 
regulated investment company making 
its return on the crlendar year basis ad¬ 
vised its shareholders by written notice 
mailed December 30, 1955, that of a dis¬ 
tribution of $500,000 made December 15, 
1955, $200,000 constituted a capital gain 
dividend, amounting to $2 per share. It 
was later discovered that an error had 
been made in determining the excess of 
the net long-term capital gain over the 
net short-term capital loss of the taxable 
year and that such ex:;ss was $100,000 
instead of $200,000. In such case each 
shareholder would have received a capi¬ 
tal gain dividend of $1 per share instead 
of $2 per share. 

Section 1.852-5 has been amended by 
designating the existing paragraph as 
paragraph (b) and by inserting immedi¬ 


ately after the heading of such section 
the following new paragraph: 

§ 1.852—5 Earnings and profits of a reg¬ 
ulated investment company. 

(a) Any regulated investment com¬ 
pany, whether or not such company 
meets the requirements of section 852(a) 
and paragraph (a)(1) (i) and (ii) of 
§ 1.852-1, shall apply paragraph (b) of 
this section in computing its earnings 
and profits for a taxable year beginning 
after February 28, 1958. However, for a 
taxable year of a regulated investment 
company beginning before March 1.1958, 
paragraph (b) of this section shall apply 
only if the regulated investment com¬ 
pany meets the requirements of section 
852(a) and paragraph (a)(1) (i) and 
(ii) of § 1.852-1. 

(b) ♦ • • 

The following section has been in¬ 
serted after § 1.852-8: 

§ 1.852—9 Special procedural require¬ 
ment* applicable to designation un¬ 
der section 852(b) (3) (D). 

(a) Regulated investment company — 
(1) Notice to shareholder . A designation 
of undistributed capital gains under sec¬ 
tion 852(b) (3) (D) and paragraph (b) (2) 
(i) of § 1.852-2 shall be made by notice 
on Form 2439 mailed by the regulated in¬ 
vestment company to each person who 
is a shareholder of the company at the 
close of the company’s taxable year. The 
notice on Form 2439 shall show the name 
and address of the regulated investment 
company, the taxable year of the com¬ 
pany for which the designation is made, 
the name and address of the shareholder, 
the amount designated by the company 
for inclusion by the shareholder in com¬ 
puting his long-term capital gains, and 
the tax paid with respect thereto by the 
company, which tax is deemed to have 
been paid by the shareholder. Form 
2439 shall be prepared in triplicate, and 
copies B and C of the form shall be 
mailed to the shareholder on or before 
the 30th day following the close of the 
company’s taxable year. Copy A of each 
Form 2439 must be associated with the 
undistributed capital gains tax return 
of the company (Form 2438), as provided 
in subparagraph (2) of this paragraph. 

(2) Return of undistributed capital 
gains fax—(i) Form 2438. Every regu¬ 
lated investment company which desig¬ 
nates undistributed capital gains for any 
taxable year beginning after December 
31. 1956, in accordance with subpara¬ 
graph (1) of this paragraph, shall file 
for such taxable year an undistributed 
capital gains tax return on Form 2438 
including on such return the total of its 
undistributed capital gains so designated 
and the tax with respect thereto. The 
return on Form 2438 shall be prepared 
in duplicate and shall set forth fully 
and clearly the information required to 
be included therein. The original of 
Form 2438 shall be filed on or before the 
30th day after the close of the company's 
taxable year with the district director 
with whom the company is required to 
file its income tax return on Form 1120 
for such year. The duplicate copy of 
Form 2438 for the taxable year shall be 
attached to and filed with the income tax 


return of the company on Form 1120 for 
such taxable year. 

(ii) Copies A of Form 2439. There shall 
be submitted with the company’s return 
on Form 2438 all copies A of Form 2439 
furnished by the company to its share¬ 
holders in accordance with subparagraph 
(1) of this paragraph. The copies A 
of Form 2439 shall be accompanied by 
lists (preferably in the form of adding 
machine tapes) of the amounts of undis¬ 
tributed capital gains and of the tax paid 
with respect thereto shown on such 
forms. The totals of the listed amounts 
of undistributed capital gains and of tax 
paid with respect thereto must agree 
with the corresponding entries in the re¬ 
turn on Form 2438. 

(3) Payment of tax. The tax required 
to be returned on Form 2438 shall be paid 
by the regulated investment company on 
or before the 30th day after the close of 
the company’s taxable year to the dis¬ 
trict director with whom the return on 
Form 2438 is required to be filed. 

(b) Shareholder of record not actual 
owner —(1) Notice to actual owner. In 
any case in which a notice on Form 2439 
is mailed pursuant to paragraph (a)»l) 
of this section by a regulated investment 
company to a shareholder of record who 
is a nominee of the actual owner or own¬ 
ers of the shares of stock to which the 
notice relates, the nominee shall furnish 
to each such actual owner notice of the 
owner’s proportionate share of the 
amounts of undistributed capital gains 
and tax with respect thereto, shown on 
the Form 2439 received by the nominee 
from the regulated investment company. 
The nominee’s notice to the actual owner 
shall be prepared in triplicate on Form 
2439 and shall contain the information 
prescribed in paragraph (a)(1) of this 
section, except that the name and ad¬ 
dress of the nominee, identified as such, 
shall be entered on the form in addition 
to, and in the space provided for, the 
name and address of the regulated in¬ 
vestment company, and the amounts of 
undistributed capital gains and tax with 
respect thereto entered on the form shall 
be the actual owner's proportionate 
share of the corresponding items shown 
on the nominee's notice from the regu¬ 
lated investment company. Copies B and 
C of the Form 2439 prepared by the 
nominee shall be mailed to the actual 
owner on or before the 60th day (120th 
day if the nominee is a resident of a 
foreign country) following the close of 
the regulated investment company’s tax¬ 
able year. 

(2) Transmittal of Form 2439. The 
nominee shall enter the word “Nominee’’ 
in the upper right hand corner of copy B 
of the notice on Form 2439 received by 
him from the regulated investment com¬ 
pany, and on or before the GOth day 
(120th day if the nominee is a resident of 
a foreign country) following the close 
of the regulated investment company s 
taxable year shall transmit such copy B* 
together with all copies A of Form - * ^ 
prepared by him pursuant to subpara¬ 
graph (1) of this paragraph, to the in¬ 
ternal revenue officer with whom his in¬ 
come tax return is required to be filed. 

(c) Shareholders—( 1) Return re- 
Quirements. The copy B of the Form 
2439 furnished to a shareholder by tne 
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retaliated Investment company or by a 
nominee, as provided in paragraph (a) 
or (b). respectively, of this section, shall 
be attached to the return of income made 
by the shareholder for his taxable year 
in which the amount of undistributed 
capital gains is includible in gross in¬ 
come, as provided in paragraph (b) (2) 
of $ 1.852-4. 

(2) Credit or refund —(i) In general . 
The amount of the tax paid by the regu¬ 
lated investment company with respect 
to the undistributed capital gains re¬ 
quired under section 852(b)(3)(D) and 
paragraph (b)(2) of § 1.852-4 to be in¬ 
cluded by a shareholder in his computa¬ 
tion of long-term capital gains for any 
taxable year is deemed paid by such 
shareholder under section 852(b)(3) 
(D) (ii) and such payment constitutes 
for purposes of section 6513(a) (relating 
to time tax considered paid), an advance 
payment in like amount of the tax im¬ 
posed under chapter 1 of the Code for 
such taxable year. In the case of an 
overpayment of tax within the meaning 
of section 6401, see section 6402 and the 
regulations thereunder for rules appli¬ 
cable to the treatment of an overpay¬ 
ment of tax and section 6511 and the 
regulations thereunder with respect to 
the limitations applicable to the credit 
or refund of an overpayment of tax. 

(ii) Form to be used. Claim for re¬ 
fund or credit of the tax deemed to have 
been paid by a shareholder with respect 
to an amount of undistributed capital 
gains shall be made on the shareholder’s 
income tax return fur the taxable year 
in which such amount of undistributed 
capital gains is includible in gross in¬ 
come. In the case of a shareholder 
which is a partnership, claim shall be 
made by the partners on their income 
tax returns for refund or credit of their 
distributive shares of the tax deemed to 
have been paid by the partnership. In 
the case of a shareholder who is a non¬ 
resident alien individual or a nonresident 
foreign corporation claiming credit or 
rriund of the tax deemed paid by such 
shareholder on undistributed capital 
gains, see section 6012 and the regula¬ 
tions thereunder. In the case of a share¬ 
holder which is exempt from tax under 
section 501(a) and to which section 
511 does not apply for the taxable year, 
claim for refund of the tax deemed to 
have been paid by such shareholder on 
an amount of undistributed capital 
gains for such year shall be made on 
Form 843 and copy B of Form 2439 fur¬ 
nished to such shareholder shall be at¬ 
tached to its claim. For other rules ap¬ 
plicable to the filing of claims for credit 
or refund of an overpayment of tax, see 
5 301.6402-2 of the Regulations on Pro¬ 
cedure and Administration (Part 301 of 
this chapter), relating to claims for 
credit or refund, and § 301.6402-3 of such 
regulations, relating to special rules ap¬ 
plicable to income tax. 

•d) Penalties. For criminal penalties 
for willful failure to file a return, supply 
information, or pay tax, and for filing a 
false or fraudulent return, statement, or 
other document, see sections 7203, 7206, 
*nd 7207. 

No. 52—Part I-2 


§ 1.853-3 [Amendment] 

The first sentence of § 1.853-3 has been 
amended by striking the words “not 
less than” contained therein and insert¬ 
ing in lieu thereof “not later than”. 

§ 1.852—4 [Amendment] 

Paragraph (b) of § 1.854-1 has been 
amended by striking the reference to 
“paragraph (b) of § 1.852-4” therein and 
inserting in lieu thereof “paragraph (c) 
of § 1.852-4”. 

§ 1.855-1 [Amendment] 

Section 1.855-1 has been revised as 
follows: 

(A> Paragraph (a)(3) has been 
amended by striking the reference to 
“paragraph (b) of § 1.852-4” therein and 
inserting in lieu thereof “paragraph (c) 
of $ 1.852-4”. 

(B) Paragraph *e) has been amended 
by striking the reference to “paragraph 

(b) of § 1.852-4” wherever it appears 
therein and inserting in lieu thereof 
“paragraph (c) of $ 1.852-4” in each 
such place. 

|F.R. Doc. 59-2255; Filed. Mar. 16. 1959; 

8:49 a.m.J 


Title 32—NATIONAL DEFENSE 

Chapter 1—Office of the Secretary of 
Defense 

SUBCHAPTER M—-MISCELLANEOUS 

PART 141—SOLICITATION OF COM¬ 
MERCIAL LIFE INSURANCE ON MIL¬ 
ITARY INSTALLATIONS 

The Assistant Secretary of Defense 
(Manpower, Personnel and Reserve) ap¬ 
proved the following on February 26, 
1959: 

Sec. 

141.1 Purpose and scope. 

141 2 Policy. 

141.3 Minimum requirements for compa¬ 
nies. 

1414 Supervision of solicitation. 

141.5 Use of the allotment system. 

141.6 Withdrawal of solicitation privilege. 

141.7 Reports. 

Authority: §§141.1 to 141.7 Issued under 
sec. 202, 61 Stat. 500, as amended; 5 U.S.C. 
171a. 

§ 141.1 Purpose and scope. 

The purpose of this part is to establish 
Department of Defense policy with re¬ 
spect to the solicitation of members of 
the Armed Forces for the purchase of life 
insurance on U.S. military installations. 

§ 141.2 Policy. 

(a) General. The conduct of a pri¬ 
vate business, including the sale of life 
insurance, on a military installation is a 
privilege the control of which is a re¬ 
sponsibility vested in the installation 
commander subject to such regulations as 
may be prescribed by the Secretary of 
the military department concerned. 

(b) Withdrawal of privilege. The 
privilege to solicit on military installa¬ 
tions may be withdrawn for cause. 

(c) Solicitation on military installa¬ 
tions in the United States, a territory or 
possession . Commanders of installations 


over which exclusive Jurisdiction has 
been ceded to the United States will not 
permit solicitation by the representative 
of any commercial company, unless both 
the company and its agents are properly 
licensed by any one of the states, the 
territory or the District of Columbia. 
Where the state has retained exclusive 
or concurrent jurisdiction over any part 
of the installation, the company and its 
agents must qualify under the laws of 
that particular state to be eligible to 
solicit on the installation. 

(d) Solicitation on U.S. military in¬ 
stallations in foreign areas; companies . 
The Department of Defense will grant 
permission to companies to solicit on 
military installations in foreign oversea 
areas under this part. Applications will 
be submitted to the Department of De¬ 
fense during the month of April each 
year. Accreditation will be valid for one 
year unless sooner withdrawn. 

(e) Solicitation on U.S. military in¬ 
stallations in foreign areas; agents. An 
agent may solicit business on military 
installations in foreign areas if: 

(1) The company he represents has 
been granted permission to solicit under 
this part: 

(2) His name appears on the list main¬ 
tained by the Chairman of the DOD Life 
Insurance Board: and 

(3) He has been granted permission 
by the commanding officer of the mili¬ 
tary installation on which he desires to 
solicit. 

(f) Counseling. Commanders will pro¬ 
vide counseling for the personnel under 
their command concerning the purchase 
of life insurance. It should be thor¬ 
oughly explained that the insurance con¬ 
tract is intended to continue over a 
period of years, and that, if the insur¬ 
ance policy is allowed to lapse, the in¬ 
dividual may not recover more than the 
cash value at the time the policy lapsed. 
Commanders should ensure that such 
transactions are entered into in good 
faith and only after a full understand¬ 
ing of the agreement by the military 
member. Counseling is mandatory for 
personnel of pay grades E-l, E-2. and 
E-3. It is encouraged for all others. 

(g) Department of Defense Life In¬ 
surance Board. The Department of De¬ 
fense Life Insurance Board has been 
established by DoD Instruction 5120.23 
(see also § 14la.3 of this subchapter) as 
the principal advisor to the Secretary of 
Defense in all matters pertaining to the 
sale of commercial life insurance to 
members of the Armed Forces. It is a 
function of this Board to recommend 
final action on applications received 
from insurance companies to solicit com¬ 
mercial life insurance on installations 
in foreign areas. The functions of the 
Board also include the recommendation 
of final action against companies for 
cause, including the withdrawal of solic¬ 
iting privileges. In this connection the 
Board receives and reviews reports of 
violations of regulations. 

§ 141.3 Minimum requirements for 
companies. 

(a) Qualification statements by com¬ 
panies. Before a company may be au¬ 
thorized to solicit on a military installa- 
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tion, the commanding officer will require 
the company to submit a notarized 
statement by its president or vice presi¬ 
dent: (1) Listing all policies, together 
with their form numbers, to be offered 
on the military installation; (2) assur¬ 
ing that only the policies listed are to be 
so offered and that such policies comply 
with paragraph (b) of this section; and 

(3) indicating the name(s) of the 
agent(s> authorized to solicit and that 
the company assumes full responsibility 
for the actions of the agent(s) named 
with respect to such solicitation. 

(b) Minimum policy requirements. 
The minimum requirements for insur¬ 
ance policies offered on military installa¬ 
tions are as follows: 

(1) Reserves at least equal to those 
produced by the Commissioners Reserve 
Valuation Method as defined in the 
Standard Valuation Law when calcu¬ 
lated according to the Commissioners 
1941 Standard Ordinary Mortality Table 
with interest at a rate not in excess of 
3 V 2 percent per annum; 

(2 > Policies must comply with the 
Standard Non-Forfeiture and Valuation 
Law as interpreted by the “Working 
Committee of the Life Insurance Com¬ 
mittee. National Association of Insur¬ 
ance Commissioners’* (commonly known 
as the Hooker Committee). Attention is 
particularly directed to the need for 
complying with at least the minimum 
values provided by the Standard Non- 
Forfeiture and Valuation Law. 

(3) The existence of exclusion or re¬ 
strictive clauses or provisions, including 
War Clauses, Geographic Limitations, 
Aviation Exclusion Provisions. Demoli¬ 
tion, etc., must be plainly indicated on 
the face of the policy. 

(4) Statements referring to dividends 
must indicate that the dividends are esti¬ 
mates and are not guaranteed. 

§ 141.-1 Supervision of solicitation. 

(a) Command supervision. (1) The 
Secretary of each military department 
will issue regulations to ensure that so¬ 
licitation on military installations is 
properly supervised and controlled. 
These regulations will include a prohibi¬ 
tion against: 

(1) The soliciation of recruits or train¬ 
ees and “mass” or “captive” audiences; 

<ii) Practices involving rebates or 
elimination of competition; and 

(iii) Military personnel on active duty 
representing any insurance company. 

(2) An official identification card may 
not be used to gain entrance to a military 
installation to solicit the sale of life 
insurance. 

<b> Information to be required of 
agents. For each proposed sale to en¬ 
listed personnel in the grades of E-l, E-2, 
and E-3, the agent must provide the ap¬ 
plicant and the commander the follow¬ 
ing information: 

(1) Name and address of the com¬ 
pany; 

(2) Name and address of the agent; 

(3) Type of policy: 

< 4) Amount of life insurance; 

(5) Premium; 

(6) Full name of person insured; 

(7) Death benefit, guaranteed cash 
value, extended insurance, pure endow¬ 
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ment (if any), at the end of the first to 
the fifth years inclusive and the tenth, 
fifteenth, and twentieth years; and 

(8) List of all exclusion provisions 
which are incorporated in the policy, 
such as War Clauses, Geographic Limi¬ 
tations, Aviation Exclusion Provisions, 
Demolition, etc. 

Commanders will use the foregoing in¬ 
formation in connection with counseling. 

(c) Limitations. Solicitation will be 
on an individual basis, preferably by ap¬ 
pointment, in a specific appropriate lo¬ 
cation (s), and at specified times desig¬ 
nated by the installation commander. 

<d) Installation regulations. Com¬ 
manders may issue regulations govern¬ 
ing solicitation on their installations. 
When a commander desires to prescribe 
additional safeguards which require 
companies to meet more restrictive re¬ 
quirements than contained in regula¬ 
tions of the military departments, such 
additional requirements or restrictions 
must first be reviewed and confirmed by 
the appropriate military department. 
Additional regulatory controls with re¬ 
gard to individual agents are not re¬ 
quired to be so reviewed and confirmed. 

(e) Statement by agent. Before being 
permitted to solicit, the agent will be fur¬ 
nished a copy of the applicable insurance 
regulations and required to indicate in 
writing that he understands them and 
that any violation of the regulations may 
result in the withdrawal of the privilege 
of solicitation. 

§ 141.5 Use of llie allotment System. 

(a) Allotments of military pay will be 
made in accordance with DOD Directive 
7330.1, “Voluntary Military Pay Allot¬ 
ments.” 

(b) Allotment forms may not be issued 
to agents. The possession of allotment 
forms by agents is cause for withdrawal 
of the privilege of solicitation. 

(c) At least seven days must elapse 
between the signing of an insurance ap¬ 
plication and the certification of an al¬ 
lotment for personnel in pay grades E-l, 
E-2, and E-3. Allotment forms will be 
completed before signature. 

(d) When the enlisted member in 
grade E-l, E-2. or E-3 purchases insur¬ 
ance on a military installation and pays 
at least the first full monthly premium 
in cash, the 7-day waiting period will 
not be made applicable but the pre¬ 
scribed counselling will be accomplished. 

§ 141.6 Withdrawal of solicitation privi¬ 
lege. #■ 

(a) The Secretary of Defense may 
withdraw the privilege of solicitation 
from companies and agents upon receipt 
of information evidencing the utilization 
of any manipulative, deceptive, or fraud¬ 
ulent device, scheme, or artifice, includ¬ 
ing misleading advertising or other mis¬ 
leading sales literature. 

(b) The military departments may 
permit installation commanders to sus¬ 
pend an agent for cause for a reasonable 
period. When such suspension occurs, 
the agent, the company he represents, 
the military department concerned, and 
the insurance commissioners of the 
States in which he is licensed will be 
promptly notified. The department con¬ 


cerned will ensure that complete inves¬ 
tigation is made and that a report of 
such investigation is submitted to that 
department. 

(c) The withdrawal of the soliciting 
privilege should be resorted to only for 
good and sufficient reasons. Final action 
to withdraw from an agent the privilege 
of soliciting on all installations within 
the command rests with the military de¬ 
partment or. as to installations in for¬ 
eign areas, with the theater commander. 
When such action is taken, the agent, 
the company he represents, the insur¬ 
ance commissioners of the States in 
which the agent is licensed, the other 
military departments, and the Assistant 
Secretary of Defense (Manpower. Per¬ 
sonnel and Reserve) will be notified. 
When the privilege of solicitation is with¬ 
drawn by one military department, such 
withdrawal will be effective in the other 
military departments. 

(d> For serious or repeated violations, 
a commander may suspend a company 
temporarily. Where such action is insti¬ 
tuted, the military department con¬ 
cerned will be promptly notified. The 
military department will then forward 
detailed information to the Office of the 
Secretary of Defense. Companies may 
be permanently prohibited from solicit¬ 
ing on military installations only by 
action of the Secretary of Defense. 

§ 141.7 Reports. 

The military departments will report 
to the Assistant Secretary of Defense 
(Manpower, Personnel and Reserve) the 
following violations or actions in dupli¬ 
cate immediately after such violations 
or actions occur. As a minimum the 
agent’s name, the company’s name and 
a description of the violation will be 
reported. 

(a) Violations by agents resulting in 
suspension of the solicitation privilege 
on a limited basis. Notifications will be 
made as indicated in § 141.6(b). 

(b) Violations by agents resulting in 
suspension of the solicitation privilege 
throughout the military departments. 
Additional notifications will be made as 
indicated in § 141.6(c). 

(c) Action taken to suspend the privi¬ 
lege of solicitation in the case of any life 
insurance company. 

Report Control Symbol DD-MP&R 
(AR) 374 is assigned to this reporting 
requirement. 

This Part 141 supersedes and cancels 
Part 141 published at 21 F.R. 458. and 
5361. 

Maurice W. Roche, 
Administrative Secretary. 

March 9. 1959. 

(F.R. Doc. 59-2230: Filed, Mar. 16, 1959; 

8:45 a.m.J 


PART 144—SCHEDULE OF FEES AND 
CHARGES FOR COPYING, CERTIFI¬ 
CATION, AND SEARCH OF RECORDS 

Schedule of Fees 

The following changes to Part 144 
have been approved: Exhibit A of Part 
144 has been revised in its entirety. Ex¬ 
hibit A, as revised, reads as follows: 
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EXHIBIT A—SCHEDULE OF FEES 

Applicable to authorized services of copy¬ 
ing, certifications, and search of records ren¬ 
dered to the public by components of the 
Department of Defense. Requests involving: 

Fee 

1. Training and education, each_$1.00 

(Including requests for transcripts. 

certificates, and verification of 
attendance, course completion, 
and graduation from service 
schools and other facilities.) 

2. Medical and dental records of civil¬ 

ians and dependents of military 

personnel, each_ 2.00 

(Includes requests for information 
from or copies of medical records 
including clinical records, out¬ 
patient records, dental records, 
and loan of X-rays.) 

3. Military membership and record: 


n Address of record, each_ 1. 00 

b. Certificate in lieu, statement or 
verification of service, or report 

of separation, each_ 1.50 

c Copy or extract of order or other 
record (excluding medical, dental, 
and X-ray records), each_ 1.00 


4. Photography: 

a. Still pictorial or Documentary 
Photographic Prints 8 x 10 black 
and white and not more than 
three prints may be sold from 
any individual negative on each 
order. Larger standard sizes 
of black and white prints will 
be furnished, if available, at 


proportionately higher fees. 
Single-weight glossy finish, each. . 55 
Double-weight matte finish, each. . 60 
4x5 color transparencies or color 

negative, each_ 5 . 00 

8 x 10 color transparencies or 

color negative, each_ 10.00 


(In quantities not to exceed 
three copies any one view.) 

Color prints will not be furnished 
for public use. 

b. Aerial Photographic Prints, contact 
prints, or exact negative sizes, 
single-weight glossy or double¬ 
weight semi-matte. 

Size 7 x 9" or 9 x 9", in quan¬ 


tities : 

1-100, each__ . 70 

101 - 1000 . each_ .55 

Over 1000, each____ . 50 

Size 9 x 18". in quantities: 

1 - 100 , each_ 1 . 40 

101 - 1000 . each_ 1 . 10 

Over 1000. each_ 1.00 

c. Aerial Photographic Indexes and 

Mosaic Copies in any number, 
size 20 x 24. each_ 1.20 

d. Reproduction of Cover Overlays: 

Transparent Foil Film Overlays. 

each- 1.50 

Transparent Paper Overlays, 

each- . go 

Transparent Paper Plot Maps, per 

square foot_ .10 

Photostat Plot Maps (maximum 
size ny 2 x 23). each.. . 65 

e. Motion Picture: 

16 mm or 35 mm black and white 
unedited footage and/or optical 

sound track, per foot__ . 10 

Color unedited footage: 

16 mm, per foot_ ,20 

16 mm inter-negative_ .25 

35 mm, per foot: 

Viewing or release print. 

each_ . 25 

Separation master positive 

(3 required)- .75 

Color lnter-positlve, each__ , 55 

Color lnter-negatlve. each_ .55 

Magnetic Tape (per foot): 

18 mm (Direct Dubb), each__ .05 

35 mm (Direct Dubb), each.— .05 
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4 . Photography—Continued 
e. Motion Picture—Continued Fee 

Searching (including overhead): 

Each hour or fraction thereof 

(per hour)___$ 5.00 


All film used in duplication to 
furnish a requested end prod¬ 
uct shall be charged for on a 
per foot basis. 

Minimum charge (Including stock 

search per order)_ 10.00 

5. Construction and engineering infor¬ 

mation. 

Copies of aerial photographic maps, 
specifications, permits, charts, 
blueprints, and other technical 
engineering documents. 

Searching per hour (includes 
overhead costs)_ 2 . 00 

First print_ .50 

Each additional print of same 
document_ .25 

6 . Copies of medical articles and illus¬ 

trations ___ (*) 

7. Claims and litigations 

a. Requests from litigants pertaining 
to private litigation. (IX not 
covered in 2 above.) 

Searching per hour (Includes 


overhead costs)_ 2.00 

Each photocopy_ .20 

Certification and validation with 

seal, each_ .50 

Certification and validation with¬ 
out seal, each_ .25 


b. Requests pertaining to cases in 
which the U.S. is a party and 
where court rules provide* for 
reproduction of records with¬ 
out cost to the Government. 

Searching per hour (Includes 


overhead costs)___ 2.00 

Each photocopy_ oq 

Certification and validation with 

seal, each__ .50 

Certification and validation with¬ 
out seal, each_ .05 


c. Furnishing information from Inves¬ 
tigative Reports, e.g., automo¬ 
bile collision investigations, 
safety reports. 

Searches, overhead, analysis and 
preparation of report (per 

hour)- 2.00 

8 . General: 

Furnishing any additional services 
not specifically provided for above 
as determined to be appropriate 
and in consonance with BOB Cir¬ 
cular A-28 by respective agencies. 

1 Standards contained In BOB Circular A-28 
will be utilized in computing costs. 

Maurice W. Roche, 
Administrative Secretary . 
Office 0 / the Secretary 0 / Defense. 

March 10, 1959. 

IFR. Doc. 69-2231; Filed, Mar. 16, 1959; 

8:45 am ] 


Title 44—PUBLIC PROPERTY 
AND WORKS 

Chapter I—General Services 
Administration 

MISCELLANEOUS REPEALS 

In Subchapter B—Personal Property 
Management, Part 50 (Bids and Awards), 
Part 51 (General), Part 52 (Procedures), 
Part 53 (Directed Procurement), and 
Part 54 (Standard Contracts) are re¬ 
pealed. 


In Subchapter D—Miscellaneous Reg¬ 
ulations, Part 150—Covenant Against 
Contingent Pees and Related Procedure: 
The provisions of this part are super¬ 
seded to the extent of inconsistency with 
the provisions of 41 CPR Subpart 1-1.5. 
(See Part II of this issue.) 

(See. 205(c), 63 Stat. 390; 40 U.S.C. 406(c)) 

Dated: March 10, 1959, 

Franklin Floete, 

Administrator of General Services . 

IF.R. Doc. 59-2301; Filed. Mar. 16, 1959; 
8:51 a.m.] 


Title 32A—NATIONAL DEFENSE. 
APPENDIX 

Chapter X—Oil Import Administra¬ 
tion, Department of the Interior 

I Oil Import Reg. 1J 

OIL IMPORT REGULATION 

Sec. 

1. Purpose. 

2 . 011 Import Administration. 

3. Allocation periods. 

4. Eligibility for allocations. 

5. Applications, for import licenses for ini¬ 

tial allocation periods; Districts I-IV, 
District V. 

6 . Applications for Import licenses for ini¬ 

tial allocation periods; Puerto Rico. 

7. Applications for the allocation period 

July 1 , 1950, through. December 31, 
1959. and successive periods. 

8 Licenses. 

9. Determination of quantities available 
for allocation; Districts I-IV. District V. 

10. Allocations of crude oil and unfinished 

oils; Districts I-IV. 

11. Allocations of crude oil and unfinished 

oils; District V. 

12 . Allocations of crude oil because of in¬ 

ability to procure domestic crude oil by 
ordinary and continuous means. 

13. Allocations of finished products; Districts 

I-IV, District V. 

14. Determination of maximum level of im¬ 

ports; Puerto Rico. 

15. Allocation of crude oil and unfinished 

oils; Puerto Rico. 

16. Allocations of finished products: Puerto 

Rico. 

17. Use of imported crude oil and unfinished 

oils. 

18. Reports. 

19. False statements. 

20 . Revocation or suspension of allocations 

or licenses. 

21. Appeals. 

22 . Definitions. 

Authority: Sections 1 to 22 issued under 
ProC. 3279. 24 PR. 1781; sec. 2. 68 Stat. 360, as 
amended, 72 Stat. 678; 19 U.S.C. 1352a. 

Section 1. Purpose. 

These regulations implement Presiden¬ 
tial Proclamation 3279. 4 * Ad justing Im¬ 
ports of Petroleum and Petroleum Prod¬ 
ucts into the United States/* dated 
March 10, 1959 <24 F.R. 1781; by pro¬ 
viding for the discharge of the respon¬ 
sibilities imposed upon the Secretary of 
the Interior. 

Sec. 2. Oil Import Administration. 

There is established in the Depart¬ 
ment of the Interior an Oil Import 
Administration under the direction of an 
Administrator designated by the Secre¬ 
tary of the Interior. The Administrator 
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is hereby empowered to exercise, pursu¬ 
ant to this regulation, all of the author¬ 
ity conferred upon the Secretary by 
Proclamation 3279, and the Administra¬ 
tor may redelegate such authority. 

See. 3. Allocation periods. 

Allocations of imports of crude oil and 
unfinished oils will initially be made for 
the period March 11. 1959 through June 
30, 1959. Allocations of imports of fin¬ 
ished products will initially be made for 
the period April 1, 1959 through June 30, 
1959. Thereafter, allocations will be 
made for periods of six months—that is, 
July 1 through December 31; January 1 
through June 30. 

Sec. 4. Eligibility for allocations. 

(a) To be eligible for an allocation of 
imports of crude and unfinished oils in 
Districts I-IV or in District V. a person 
must (1) have refinery capacity in the 
respective districts and (2) in respect of 
an allocation for the allocation period 
March 11. 1959, through June 30, 1959. 
have had refinery inputs in the respective 
districts for the calendar year 1958 and 
(3) in respect of the allocation period 
July 1. 1959, through December 31, 1959, 
and each successive allocation period 
thereafter have had refinery inputs in 
the respective districts for the year end¬ 
ing three months prior to the beginning 
of the allocation period for which the 
allocation is requested. 

(b) To be eligible for an allocation of 
imports of crude oil and unfinished oils 
for Puerto Rico, a person must have 
refinery capacity in Puerto Rico and 
must have had refinery inputs in Puerto 
Rico during the months of July, August, 
and September of the year 1958. 

(c) (1) To be eligible for an allocation 
of imports of finished products, other 
than residual fuel oil to be used as fuel, 
in Districts I-IV or District V. a person 
must have imported such products into 
the respective districts during the cal¬ 
endar year 1957. 

(2) To be eligible for an allocation of 
imports of residual fuel oil to be used as 
fuel in Districts I-IV or District V, a per¬ 
son must have imported residual fuel oil 
used as fuel into the respective districts 
during the calendar year 1957. 

(3) To be eligible for an allocation of 
imports of finished products, other than 
residual fuel oil used as fuel, in Puerto 
Rico, a person must have imported such 
products into Puerto Rico during the last 
half of the calendar year 1958. 

(4) To be eligible for an allocation of 
imports of residual fuel oil to be used as 
fuel in Puerto Rico, a person must have 
imported residual fuel oil used as fuel 
into Puerto Rico during the last half of 
the calendar year 1958. 

(d) A person is not eligible for an al¬ 
location of crude oil and unfinished oils 
or finished products if the person is a 
subsidiary or affiliate * owned or con¬ 
trolled. by reason of stock ownership or 
otherwise, by any other individual, cor¬ 
poration, firm or other business organiza¬ 
tion or legal entity who or which is 
eligible for a similar allocation. 


See. 3. Applications for import licenses 
for initial allocation periods; Dis¬ 
tricts I—IV, District V. 

(a) In order to receive a license to 
import crude oil and unfinished oils into 
Districts I-IV or into District V for the 
allocation period March 11, 1959, through 
June 30, 1959, or, in the case of finished 


products, for the allocation period April 
1, 1959 through June 30. 1959, a person 
should file with the Administrator, Oil 
Import Administration, Department of 
the Interior, Washington 25. D.C., before 
the close of business March 20. 1959, an 
application substantially in the following 
form (copies of which may be obtained 
from the Administrator): 


districts i-v 

APPLICATION FOR A LICENSE FOR THE IMPORTATION OF CRUDE OIL, 
UN FINISHED PETROLEUM OILS, AND PETROLEUM PRODUCTS 


TO: Administrator 

Oil Imi>ort Administration 
Department of tho Interior 
Washington 25, D.C. 


Name and Address of Applicant: -» 

The above-named applicant makes application for a licenao to import-..... 



(Commodity or commodities) 


in accordance with the applicable regulations, for the period ending June 30, 1959. 

1. The applicant requests that the license be Issued to provide for the Importation of the below-named commodit los 
at the U.S. Customs ports of entry indicated below: 

Port or ports of entry 

Commodity 

Quantity (barrels 
adjusted to 00° V.) 

1,_ ____ 

... 

...- 

_ T_~__ 




_ __ . . . - . — 

.LI.’II.I. 





--- 

..—. 





2. The applicant certifies that: . . , 4 , . 

(a) The applicant Is not a subsidiary or affiliate owned or controlled, by reason of stock ownership or otherwl*\ y 

any other Individual, corix)ratlon, firm or other business organization or legal entity who or which Is eligible lor a 
license similar to the one applied for. . . , . . ., _. 

(b) No subsidiary or affiliate owned or controlled by the applicant by reason of stock ownership or otherwise has 

fill'd or will file an application for a similar license. , , .. „ , 

(c) This is the only application filed by the applicant for the period named above and Is made for the opi>li< an* 
and on behalf of the following named subsidiaries and affiliates owned or controlled by the applicant by reason ot 
stock ownership or otlusrwise: 


b_ 

c.- 

d_ 


3. The applicant certifies that tho crude oil nnd unfinished oils iinporte* 1 pursuant to this license will lie process ! 
In applicant’s refinery or. If exchanges by the applicant arc jicrinisslblo under Oil Import Regulation t, will be 
changed for domestic crude or unfinished oil which will then be processed in applicant, s refinery. 

i The applicant certifies that applicant’s average daily imports of finished products other than residual tu > < 
used for fuel, as defined in Oil Import Regulation 1. for the calendar year 1957 were ..... barrels per day. adjust* d 
to m° F. (The quantity certified should not include free withdrawals of fin shed products supplies /JJ 
vessels or aircraft pursuant to section 309 of the TnrilT Act of 1930. os amended; 19 U 8.O., sec. 1309, or withdrawals 
from i>ond for exportation pursuant to section 557 of that act 10 U.S.C., sec. 1557.) . - . in Oil 

5. The applicant certifies that applicant’s average dolly imports of residual fue oil used for fuel af 4 enncd in > l 

Import Regulation I. for the calendar year 1957 were.barrels jmt day. adjusted to 00 F. ( 

should not Include free withdrawals of finished products ns supplies for certain vessels or aircraft pursuant to scili 
309 of the TnrilT Act of 1930, ns amended; 19 U.S.C., sec. 1309, or withdrawals from bond for exporlutiqp pursuant u> 
section 557 of that act—19 U.8.C., sec. 1557.) 


(Signature of applicant or 
authorized officer) 


(Title) 


(Date) 


Notks 

n l. 

a those designated 

1)0 ve,* or to reschedule’the quantities permitted to be Imported at the several ports of entry, notice 
a tho Administrator, Oil Import Administration, ns soou as practicable and m any event uot later than five ( ) 
ays ljcforo the date a modified lnii>ort license Is desired. . . - i— 

•i PoMnne iitubim* fnlvft rtt.nlIn rr»nnti£tl(jn " 



(b) In addition to the information 
called for on the application form set 
forth in paragraph (a) of this section, 
information with respect to refinery in¬ 
puts in the respective districts during the 
calendar year 1958 must be filed by any 
applicant who applies for a license to 


import crude oil and unfinished oils into 
the respective districts and who has not 
reported such refinery inputs to the 
Bureau of Mines, Department of the In¬ 
terior, or who has not consented to the 
use and publication, as required, of such 
data by the Administrator. Such an 
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applicant must, therefore. In addition to 
filing an application in the form referred 
to. at the same time file with the Admin¬ 
istrator a certification of the applicant’s 
refinery inputs in the respective districts 
in average barrels per day for the cal¬ 
endar year 1958. 

Sec. 6. Application* for import licenses 
for initial allocation period.*; Puerto 
Hieo. 

(a) In order to receive a license to 
import crude oil and unfinished oils into 
Puerto Rico for the allocation period 
March 11, 1959 through June 30, 1959, 
or, in the case of finished products, for 
the allocation period April 1, 1959, 
through June 30, 1959, a person should 
file with the Administrator. Oil Import 
Administration, Department of the In¬ 
terior, Washington 25, D.C., before the 
close of business March 20. 1959, an ap¬ 
plication substantially in the form set 
out in paragraph (a) of section 5 of this 
regulation except that under items 4 and 
5 of the application form the applicant 
should certify as to applicant’s imports 
into Puerto Rico for the last half of the 
calendar year 1958 (instead of for the 
calendar year 1957). 

<b) In addition to the information 
called for on the application form set 
forth in section 5 of this regulation (with 
the changes mentioned in paragraph (a) 
of this section>, information with respect 
to refinery inputs in Puerto Rico during 
the months of July, August, and Sep¬ 
tember of the year 1958 must be filed by 
any applicant who applies for a license 
to import crude oil and unfinished oils 
into Puerto Rico and who has not re¬ 
ported such refinery inputs to the Bureau 
of Mines, Department of the Interior, or 
who has not consented to the use and 
publication, as required, of such data by 
the Administrator. Such an applicant 
must, therefore, in addition to filing an 
application in the form referred to, also 
at the same time file with the Adminis¬ 
trator a certification of the applicant’s 
refinery inputs in Puerto Rico in average 
barrels per day during the months of 
July, August, and September of the year 
1958. 

7. Application* for the allocation 
period July 1, 1959 through Decem¬ 
ber 31, 1959. and successive periods. 

With respect to the allocation period 
July 1. 1959, through December 31, 1959. 
and each successive allocation period 
thereafter, an application for allocations 
of imports of crude oil and unfinished 
oils or finished products must be filed 
with the Administrator, in such form as 
he may prescribe, not later than forty- 
five calendar days prior to the beginning 
of the allocation period for which the 
allocation is required. 

8. Licenses. 

(a) When an allocation has been 
wade to a person under this regulation, 
the Administrator shall, upon applica¬ 
tion in such form as he may prescribe, 
issue -a license or licenses based on the 
allocation, specifying the amount of 
crude oil and unfinished oils or finished 
Products which may be imported, the 
Period of time such license shall be in 
effect, and the port or ports of entry 


through which the importation may be 
made. The Administrator shall also 
send a copy of such license or licenses to 
the Collector of Customs, at the respec¬ 
tive ports of entry stated in the license or 
licenses. The Administrator may amend 
such licenses. 

(b) No license issued pursuant to this 
section may be sold, assigned, or other¬ 
wise transferred. 

Sec. 9. Determination of qiinntiticft avail¬ 
able for allocation; Districts I—IV, 
District V. 

(a) Except with respect to the alloca¬ 
tion period March 11. 1959, through 
June 30. 1959, prior to the beginning of 
each allocation period the Administrator 
shall determine in accordance with the 
limitations imposed by section 2 of Proc¬ 
lamation 3279 the quantities of imports 
of crude oil and unfinished oils which are 
available for allocation in Districts I-IV 
and in District V, respectively, and the 
quantities of imports of residual fuel oil 
to be used as fuel and of imports of fin¬ 
ished products other than residual fuel 
oil to be used as fuel which are available 
for allocation in such districts. The Ad¬ 
ministrator shall make such a determi¬ 
nation for the allocation period March 
11, 1959, through June 30, 1959, as 
promptly as possible. 

(b> After each such determination the 
Administrator shall as provided by these 
regulations make allocations to eligible 
applicants for the appropriate allocation 
period. 

See. 10. Alloral ion* of crude oil and un¬ 
finished oils; Districts I-IV. 

(a) The quantity of imports of crude 
oil and unfinished oils determined to be 
available for allocation in Districts I-IV 
for the allocation period March 11, 1959, 
through June 30. 1959, shall be allocated 
by the Administrator among eligible ap¬ 
plicants as provided in paragraphs ib) 
and (c) of this section. 

(b) Except as provided in paragraph 
<c) of this section, each eligible applicant 
shall receive an allocation based on re¬ 
finery inputs for the calendar year end¬ 
ing December 31, 1958, and computed 
according to the following schedule: 


- Percent 

Average B/D input: o/ input 

0-10.000. 12 

10-20.000. ii 

20 30,000. io 

30—60.000. 9 

60-1 CO.COO. 8 

100-150.000. 7 

150-200,000-_ 6 

200-300.000_ 5 

300 plus_ 4 


(c) If an eligible applicant has been 
importing crude oil pursuant to an allo¬ 
cation under the Voluntary Oil Import 
Program and if an allocation computed 
under paragraph (b) of this section 
would be less than 80 percent of the 
applicant’s last allocation under the 
Voluntary Oil Import Program, the ap¬ 
plicant shall nevertheless receive an 
allocation under this section equal to 80 
percent of his last allocation under the 
Voluntary Oil Import Program. 

(d) No allocation made pursuant to 
this section shall entitle a person to a 
license which will allow the importation 


cf unfinished oils in excess of 10 percent 
of the allocation. 

<e) No allocation made pursuant to 
this section may be sold, assigned, or 
otherwise transferred. 

See. 1 I. Allocution* of crude oil and un¬ 
finished oils; District V. 

(a) The quantity of imports of crude 
oil and unfinished oils determined to be 
available for allocation in District V for 
the allocation period March 11. 1959, 
through June 30. 1959, shall be allocated 
by the Administrator among eligible ap¬ 
plicants as provided in paragraphs (b) 
and <c> of this section. 

(b) Except as provided in paragraph 

(c) of this section, each eligible applicant 
shall receive an allocation based on re¬ 
finery inputs for the calendar year end¬ 
ing December 31. 1958, and computed 
according to the following schedule: 

Percent 

Average B/D Input: of input 

0-10.000___ 25 

10 - 20.000 .. 20 

20-30.000. 15 

30-60.000. io 

60-100.000____ 9 

100-150.000. 8 

150-200,000. 8 

200 phis_ c 

(c> If an eligible applicant has been 
importing crude oil pursuant to an allo¬ 
cation under the Voluntary Oil Import 
Program and if an allocation computed 
under paragraph (b) of this section 
would be less than 80 percent of the ap¬ 
plicant’s last allocation under the Vol¬ 
untary Oil Import Program, the appli¬ 
cant shall nevertheless receive an 
allocation under this section equal to 80 
percent of his last allocation under the 
Voluntary Oil Import Program. 

(d) No allocation made pursuant to 
this section shall entitle a person to a 
license which will allow the importation 
of unfinished oils in excess of 10 percent 
of the allocation. 

(e) No allocation made pursuant to 
this section may be sold, assigned, or 
otherwise transferred. 

See. 12. Allocations of crude oil because 
of inability to procure domestic 
crude oil by ordinary and continuous 
n leans. 

(a) The Administrator may make a 
special allocation of Imports of crude oil 
to any person having operating refinery 
capacity or having pipeline facilities 
using crude oil directly as fuel who. to 
the satisfaction of the Administrator, 
shows inability to obtain quantities 
of domestic crude oil by ordinary and 
continuous means, such as barges.” pipe¬ 
lines, or tankers, sufficient to meet his 
minimum requirements. Such a special 
allocation shall be no larger than is re¬ 
quired to meet the person's minimum re¬ 
quirements. A person who receives an 
allocation under this section shall not be 
entitled to an allocation under section 10 
or section 11 of this regulation. 

(b) An application for an allocation 
under this section must be made in writ¬ 
ing to the Administrator and must ex¬ 
plain the applicant’s situation in detail. 
The Administrator may require an appli¬ 
cant to furnish additional information 
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and may require that a hearing be held 
upon the application, 

(c) No allocation made pursuant to 
this section may be sold, assigned, or 
otherwise transferred. 

Sec. 13. Allocations of finished products; 
Districts I—IV, District V. 

(a) The quantity of imports of fin¬ 
ished products determined to be available 
for allocation in Districts I-IV and in 
District V for any particular allocation 
period shall be allocated by the Admin¬ 
istrator to each eligible applicant in the 
proportion that the applicant's imports 
of finished products during the calendar 
year 1957 bore to the imports of such 
products during that year by all eligible 
applicants. Separate allocations shall be 
made for imports of residual fuel oil to 
be used as fuel and for imports of fin¬ 
ished products other than residual fuel 
oil to be used os fuel. 

(b) No allocation made pursuant to 
this section may be sold, assigned, or 
otherwise transferred. 

Sec. 14. Determination of maximum level 
of import*; Puerto Rico. 

(a) Pursuant to section 2 of Proclama¬ 
tion 3279, it is determined (1) that the 
average barrels per day of imports of 
crude oil and unfinished oils into Puerto 
Rico during any particular allocation 
period shall not exceed the average bar¬ 
rels per day, as determined by the Ad¬ 
ministrator, during the months of July, 
August, and September of the year 1958 
of imports of such commodities into 
Puerto Rico, and (2) that the average 
barrels per day, as determined by the 
Administrator, of imports of residual 
fuel oil to be used as fuel and of imports 
of finished products other than residual 
fuel oil to be used as fuel into Puerto 
Rico during any particular allocation 
period shall not exceed the avera&e bar¬ 
rels per day of imports of such products, 
respectively, into Puerto Rico during the 
last half of the calendar year 1958. 

(b) The Administrator shall from 
time to time review the determinations 
set forth in paragraph (a) of this section 
and shall recommend to the Secretary of 
the Interior that the level of imports be 
increased or decreased as may be re¬ 
quired to meet increases or decreases in 
local demand in Puerto Rico or in de¬ 
mand for export to foreign areas. 

Sec. 15. Allocation of crude oil and un¬ 
finished oil*; Puerto Rico. 

(a) For the allocation period March 
11. 1959 through June 30. 1959, the Ad¬ 
ministrator shall allocate to each eligible 
applicant for an allocation for Puerto 
Rico quantities of imports of crude oil 
and unfinished oils equal to the appli¬ 
cant’s average barrels daily of refinery 
input <adjusted by the Administrator for 
downtime) in Puerto Rico during the 
months of July. August, and September 
of the year 1958. 

(b) No allocation made pursuant to 
this section may be sold, assigned, or 
otherwise transferred. 

Sec. 16. Allocations of finished products; 
Puerto Rico. 

(a) For the allocation period March 
11, 1959 through June 30, 1959, the Ad¬ 
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ministrator shall allocate to each eligible 
applicant for an allocation for Puerto 
Rico a quantity of imports of finished 
products equal to the applicant’s average 
barrels daily of imports of such products 
during the last half of the calendar year 
1958. Separate allocations shall be made 
for imports of residual fuel oil to be used 
as fuel and of imports of finished prod¬ 
ucts other than residual fuel oil to be 
used as fuel. 

(b) No allocation made pursuant to 
this sectioh may be sold, assigned or 
otherwise transferred. 

Sec. 17. U*e of imported crude oil and 
unfinished oil*. 

fa) Each person who imports crude 
oil or unfinished oils under a license 
issued pursuant to an allocation made 
under sections 10, 11. or 15 of this regu¬ 
lation must process the oils so imported 
in his own refinery, except that such oils 
may be exchanged in kind for domestic 
crude oil or unfinished oils for process¬ 
ing in such refinery if: 

(1) The exchange is not otherwise 
unlawful; 

(2) The exchange is effected on a cur¬ 
rent basis—that is, not more than ninety 
days elapse between the delivery of for¬ 
eign and domestic oil under the exchange 
agreement: and 

(3) The proposed exchange agreement 
is reported to the Administrator before 
it is acted upon. 

(b) Each person who imports crude 
oil under a license issued pursuant to 
an allocation made under section 12 of 
this regulation must process the oil in 
his own refinery or use it directly as fuel 
in his pipeline facility. 

Sec. 18. Reports. 

Each person who imports crude oil, 
unfinished oils, or finished products un¬ 
der a license issued under this regulation 
shall report to the Administrator the 
quantities in barrels corrected to 60° F. 
of crude oil. unfinished oils, and finished 
products so imported. Each report shall 
state through which port of entry the im¬ 
portation was made and shall specify the 
kinds of unfinished oils and finished 
products imported. Each report should 
be filed with the Administrator within 
fifteen days of the end of a particular 
month. 

Sec. 19. False statements. 

Persons concealing material facts or 
making false statements in or in con¬ 
nection with any applications or reports 
filed with the Administrator or in con¬ 
nection with any license presented to or 
statements made to a Collector of Cus¬ 
toms with respect to imports of crude 
oils, unfinished oils, or finished products, 
is guilty of a crime and upon conviction 
may be punished by fine or imprison¬ 
ment or both. ' 

Sec. 20. Revocation or suspension of allo¬ 
cations or licenses. 

The Administrator may, after a hear¬ 
ing, revoke or suspend any allocation or 
license issued under this regulation, on 
grounds relating to th? national security, 
or the violation of the terms of Proc¬ 
lamation 3279, this regulation, or li¬ 
censes issued pursuant thereto. 


Sec. 21. Appeals. 

(a) There is hereby established an Oil 
Import Appeals Board, comprised of one 
representative each from the Depart¬ 
ments of Commerce, Defense, and In¬ 
terior. designated, respectively, by the 
Secretaries of such Departments. The 
Board shall elect a Chairman from its 
own membership. 

(b) The Appeals Board shall hear and 
consider petitions and appeals by persons 
affected by this regulation and may. on 
grounds of hardship, error, or other rele¬ 
vant special consideration, but within 
the limits of the maximum levels of Im¬ 
ports established in section 2 of Procla¬ 
mation 3279: 

(1) Modify any allocation made to any 
person under this regulation: 

(2) Grant allocations of crude oil and 
unfinished oils in special circumstances 
to persons with importing histories who 
do not qualify for allocations under this 
regulation: and 

(3) Review the revocation or suspen¬ 
sion of any allocation or license. 

The decisions of the Appeals Board on 
petitions and appeals shall be final. 

(c) All petitions and appeals to the 
Appeals Board seeking relief from a de¬ 
cision of the Administrator shall be filed 
with the Administrator not later than 
seven days following the announcement 
of said decision. 

<d> The Appeals Board may adopt, 
promulgate, and publish such rules of 
procedure as it deems necessary for the 
conduct of its healings. 

Sec. 22. Definition.*. 

As used in this regulation: 

(a) '‘Persorl ,, includes an individual, 
a corporation, film, or other business or¬ 
ganization or legal entity, and an agency 
of a state, territorial, or local govern¬ 
ment. but does not include a department, 
establishment, or agency of the United 
States; 

<b) “Districts I-IV” means the Dis¬ 
trict of Columbia and all of the States of 
the United States except those States 
within District V; 

(c) “District V” means the States of 
Arizona, Nevada. California, Oregon, 
Washington, Alaska, and the Territory 
of Hawaii; 

(d> “Crude oil” means crude petro¬ 
leum as it is produced at the wellhead : 

(e) “Finished products” means any 
one or more of the following petroleum 
oils, or a mixture or combination of such 
oils, which are to be used without further 
processing except blending by mechani¬ 
cal means: 

(1) Liquefied g a s e s— hydrocarbon 
gases recovered from natural gas or pro¬ 
duced from petroleum refining and kept 
under pressure to maintain a liquid slate 
at ambient temperatures; 

< 2) Gasoline—a refined petroleum dis¬ 
tillate which, by its composition, is suit¬ 
able for use as a carburant in internal 
combustion engines; 

(3) Jet fuel—a refined petroleum dis¬ 
tillate used to fuel jet propulsion engines: 

(4) Naphtha—a refined petroleum 
distillate falling within a distillation 
range overlapping the higher gasoline 
and the lower kerosenes; 
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(5) Fuel oil—a liquid or liquefiable 
petroleum product burned for lighting 
or for the generation of heat or power 
and derived directly or indirectly from 
crude oil, such as kerosene, range oil. 
distillate fuel oils, gas oil, diesel fuel, 
topped crude oil, residues; 

(6) Lubricating oil—a refined petro¬ 
leum distillate or specially treated pe¬ 
troleum residue used to lessen friction 
between surfaces; 

(7) Residual fuel oil—a topped crude 
oil or viscous residuum which, as ob¬ 
tained in refining or after blending with 
other fuel oil. meets or is the equivalent 
of Military Specification Mil-F-859 for 
Navy Special Fuel Oil and any other 
more viscous fuel oil, such as No. 5 of 
Bunker C; 

(81 Asphalt—a solid or semi-solid ce¬ 
mentitious material which gradually 
liquefies when heated, in which the pre¬ 
dominating constituents are bitumins, 
and which is obtained in refining crude 
oiL 


(f) “Unfinished oils” means one or 
more of the petroleum oils listed in par¬ 
agraph (e) of this section, or a mixture 
or combination of such oils, which are to 
be further processed other than by blend¬ 
ing by mechanical means; 

(g) “Administrator” means Adminis¬ 
trator, Oil Import Administration. De¬ 
partment of the Interior, or his duly au¬ 
thorized representative; 

(h> The words, “importation.” “im¬ 
porting.” “import.” “imports,” and “im¬ 
ported,” include both entry for consump¬ 
tion and withdrawal from warehouse for 
consumption; 

(i) “Refinery inputs'* include all crude 
oil, imported unfinished oils, natural 
gasoline mixed in crude oil, and plant 
and field condensates mixed in crude oil, 
which are further processed, other than 
by blending by mechanical means, but 
do not include unfinished oils which have 
not been imported; 

(j) “Refinery capacity” means a plant 
which, by further processing crude oil 


or unfinished oils, other than by blend¬ 
ing by mechanical means, manufactures 
finished petroleum products. 

Proclamation 3279, “Adjusting Imports 
of Petroleum and Petroleum Products 
Into the United States,” (24 F.R. 1781) 
has been issued in the interests of the 
national security. The Proclamation 
was issued on March 10. 1959. In order 
fully to implement the Proclamation, it 
is essential that this regulation become 
effective immediately. It would, there¬ 
fore, be impracticable and contrary to 
the public interest to give notice of 
proposed rulemaking or to delay the 
effective date of the regulation. Accord¬ 
ingly. this regulation shall become effec¬ 
tive immediately. 

Fred A. Seaton, 
Secretary of the Interior . 

March 13, 1959. 

IFJR. Doc. 59-2324; Piled, Mar. 13, 1959; 

5:14 p.m.J 
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DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[ 26 CFR (1954) Part 1 1 

INCOME TAX; TAXABLE YEARS BE¬ 
GINNING AFTER DECEMBER 31, 

1953 

Notice of Proposed Rule Making 

Correction 

In F.R. Document 59-2102, appearing 
in the issue for Thursday, March 12,1959, 
at page 1793, make the follow T ing 

changes: 

1. Last two sentences of paragraph (d) 
of 5 1.1371-1 should be deleted, and the 
following two sentences should be sub¬ 
stituted therefor: “However, if stock is 
owned by a trust which is subject to the 
provisions of subchapter J of chapter 1 
of the Code or by a voting trust, the trust 
is considered the shareholder even 
though the dividends paid to the trust 
are includible directly in the income of 
the grantor or some other person. If 
stock is owned by a partnership, such 
partnership and not its partners is con¬ 
sidered to be the shareholder.” 

2 . Second sentence of paragraph (e) 
of § 1.1371-1 should be changed to read: 

Hie word ‘trust' as used in this para¬ 
graph includes all trusts subject to the 
Provisions of subchapter J of chapter 1 
or the Code (including subpart E there¬ 
of* and voting trusts.” 

Subparagraph (1) of paragraph (c) 
or * 1.1372-1 should be changed to read: 

( D In general, except as otherwise 
Provided in section 1373(d), taxable in- 
come of an electing small business cor¬ 
poration is computed in the same 
Planner that it would have been had no 
election been made. 

refe rence to section 1372(a) (5) 
PPe&rmg in the first and fifth sentences 


of subdivsion (iv) of § 1.1372-4(b) (5) 
should be changed to section 1372(e) (5). 

5. Subdivision <vi) of § 1.1372-4<b) (5) 
should be changed by deleting the w'ords 
“includible in gross income”. 

6. Parenthetical material appearing in 
the first sentence of paragraph <c) of 
§ 1.1375-1 should be changed to read: 
“(including amounts treated as divi¬ 
dends under section 1373(b))”. 

7. The example appearing under para¬ 
graph (c) of § 1.1375-3 should . be 
changed to read as follows: 

Example. The stock of an electing small 
business corporation is owned 50 percent by F 
and 50 percent by S, a minor son of F. For 
the taxable year the corporation has $70,000 
of taxable income and earnings and profits. 
During the year the corporation distributes 
dividends (including amounts treated as div¬ 
idends under section 1373(b)) of $35,000 to 
F and $35,000 to S. Compensation of $10,000 
is paid by the corporation to F for services 
rendered during the year, and no compensa¬ 
tion is paid to S, who rendered no services. 
Based on the relevant facts, a reasonable 
compensation for the services rendered by F 
would be $30,000. In the discretion of the 
district director, up to $10,000 of the $35,000 
dividend received by S may, for tax purposes, 
be allocated to F. 


INTERSTATE COMMERCE 
COMMISSION 

E 49 CFR Part 198 ] 

| Ex Parte No. MC-40) 

TRANSPORTATION OF MIGRANT 
WORKERS 

Qualifications and Maximum Hours of 
Service of Employees of Motor Car¬ 
riers and Safety of Operation and 
Equipment 

At a general session of the Interstate 
Commerce Commission, held at its office 


in Washington. D.C., on the 10th day of 
March A.D. 1959. 

The matter of inspection and mainte¬ 
nance of motor vehicles used in the 
transportation of migrant workers under 
Part 198 of the Motor Carrier Safety 
Regulations prescribed by order dated 
June 17,1957, being under consideration; 
and 

It appearing, that the public safety 
may warrant authorizing certain em¬ 
ployees of this Commission to declare 
and mark “Out of Service” any motor 
vehicle used in the transportation of 
migrant workers which, by reason of its 
mechanical condition, is so imminently 
hazardous to operate as to be likely to 
cause an accident or a breakdown, and 
good cause appearing therefor; 

It is ordered , That pursuant to section 
4(a) of the Administrative Procedure Act 
(60 Stat. 237, 5 U.S.C. 1003) notice is 
hereby given of the Commission’s pro¬ 
posal to amend Part 198 “Transportation 
of migrant workers” of the Motor Car¬ 
rier Safety Regulations adopted June 17, 
1957, (49 CFR Part 198) (Authority: 49 
Stat. 546, as amended: 49 U.S.C. 304) by 
adding the following rule: 

§ 198.8 Molor vehicles declared ‘‘Out of 
Service” 

No motor carrier shall permit or re¬ 
quire a driver to drive nor shall any 
driver drive any motor vehicle which by 
reason of its mechanical condition is so 
imminently hazardous to operate as to 
be likely to cause an accident or a break¬ 
down and which motor vehicle, because 
of such condition, has been declared and 
marked “out of service” with the pre¬ 
scribed sticker 1 by a specifically author¬ 
ized employee of this Commission. Such 
motor vehicle shall not be operated until 
the repairs required by the "out of serv¬ 
ice notice” on Form BMC 63 1 have been 
satisfactorily completed and the “out of 


1 Filed as part of the original document. 
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service*’ sticker removed. No person 
shall remove the ‘‘out of service” sticker 
from such motor vehicle prior to the 
completion of the required repairs. 
When the repairs have been made, the 
carrier shall so certify to the Commission 
on Form BMC 63, in accordance with the 
terms prescribed thereon. 

[F.R. Doc. 59-2247; Filed. Mar. 16, 1959; 
8:47 a.m.] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Parts 904, 934, 996, 999 ] 

1 Docket Nos. AO-14-A27; AO-83-A23; 

AO-203-A10; AO-204-A91 

MILK IN GREATER BOSTON, MERRI¬ 
MACK VALLEY, SPRINGFIELD, AND 
WORCESTER, MASSACHUSETTS, 
MARKETING AREAS 

Notice of Recommended Decision and 
Opportunity To File Written Excep¬ 
tions With Respect to Proposed 
Amendments to the Tentative Mar¬ 
keting Agreements and to the 
Orders 

Pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended (7 U.S.C. 601 et seq.), 
and the applicable rules of practice and 
procedure governing the formulation of 
marketin g ag reements and marketing 
orders (7 CFR Part 900>. notice is hereby 
given of the filing with the Hearing Clerk 
of this recommended decision of the Dep¬ 
uty Administrator, Agricultural Market¬ 
ing Service, United States Department of 
Agriculture, with respect to proposed 
amendments to the tentative marketing 
agreements and orders regulating the 
handling of milk in the Greater Boston, 
Merrimack Valley, Springfield, and 
Worcester, Massachusetts, marketing 
areas. Interested parties may file writ¬ 
ten exceptions to this decision with the 
Hearing Clerk. United States Depart¬ 
ment of Agriculture, Washington 25. 
D.C., not later than the close of business 
.the 4th day after publication of this deci¬ 
sion in the Federal Recister. The ex¬ 
ceptions should be filed in quadruplicate. 

Preliminary stateme?it. The hearing 
on the record of which the proposed 
amendments, as hereinafter set forth, to 
the tentative marketing agreements and 
to the orders, were formulated, was con¬ 
ducted at Boston, Massachusetts, on 
February 18-19, 1959, pursuant to notice 
thereof which was issued February 4, 
1959 (24 F.R. 078). 

The material issues on the record of 
hearing relate to: 

1. Revision of the “plant” and “receiv¬ 
ing plant” definitions to provide greater 
specificity to such definitions as they 
relate to “reload” points. 

2. Revision of the “dairy farmer”, 
“dairy farmer for other markets”, “pro¬ 
ducer”, “milk”, and “pool milk” defini¬ 
tions and the inclusion of a “diverted 
milk” definition to accommodate the 
efficiencies present in buxk tank milk 
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handling and to alleviate administrative 
problems. 

3. Revision of the assignment provi¬ 
sions with reference to movements of 
packaged fluid milk products from other 
Federal order markets into the Greater 
Boston, Merrimack Valley. Springfield, 
and Worcester, Massachusetts, market¬ 
ing areas. 

4. Revision of the classification pro¬ 
visions as they relate to bulk milk move¬ 
ments to plants under the Southeastern 
New England and Connecticut orders. 

Findings and conclusions. The fol¬ 
lowing findings and conclusions on the 
material issues are based on evidence 
presented at the hearing and the record 
thereof: 

1. Revision of the plant and receiving 
plant definitions. The “plant” and “re¬ 
ceiving plant” definitions should be re¬ 
vised to provide greater specificity to 
such definitions as they relate to points 
at which miik is transferred from tank 
pickup truck to other vehicles. The 
present definitions are essentially 
tailored to conditions of delivery in cans 
and in large measure necessitate a deter¬ 
mination, primarily by interpretation, as 
to whether bulk handling facilities meet 
the requirements. The only specific 
guide with respect to a receiving plant 
which the market administrator has is 
the requirement that weight sheets or 
other records of the individual farmer’s 
deliveries be maintained on the premises. 

The New England Milkshed Price 
Committee, constituted by representa¬ 
tion of producer and handler interests 
and dairy marketing experts from the 
several New England colleges has de¬ 
voted considerable study to problems re¬ 
lated to bulk milk handling. Bulk tank 
handling provides a flexibility in the 
handling and movement of milk not 
possible under former can handling 
methods and bulk handling may result 
in the eventual disappearance of ex¬ 
tensive facilities which in the past have 
constituted country receiving plants. 
During the last three years, 17 country 
plants in the upcountry production area 
have closed, of which 12 were the direct 
result of conversion to bulk tank han¬ 
dling. This trend can reasonably be 
expected to continue in the future at an 
accelerated rate. 

Some can receiving plants have been 
replaced by reload points where milk is 
assembled and transferred from farm 
tank pickup trucks to over-the-road 
tankers or railroad cars for subsequent 
movement to its final destination. The 
facilities constituting these “reload 
points” are varied and range all the 
way from roadside transfer to struc¬ 
tures not significantly different from 
the can receiving plant as traditionally 
constituted. 

The committee took the position that 
because of the geographical structure of 
the New England milkshed and the 
great distances separating the produc¬ 
tion area from the city markets it is 
highly desirable that milk continue to 
be priced as near the farm as practicable. 
They pointed out that in most situations 
reloading to over-the-road tankers would 
necessarily take place in the process of 
moving milk to city markets and argued 


that such reload points, when of suf¬ 
ficiently substantial nature, represented 
appropriate points of pricing. They 
further suggested that pricing of bulk 
milk f.o.b. market, which would other¬ 
wise be the case if reload points were not 
recognized, involved an entirely new 
approach to the traditional method of 
pricing milk in New England. Handlers 
and producers alike are familiar with a 
basic price quoted in the area of produc¬ 
tion. Consequently, f.o.b. market pric¬ 
ing would be an unfamiliar innovation, 
and would be a source of confusion to 
producers. 

It is not intended that the application 
of an order provision should encourage 
or discourage the development of bulk 
tank handling. It is essential, however, 
that some more specific standards be 
provided to establish point of pricing 
and pooling for milk handled by bulk 
tank. As previously indicated, the point 
of pricing under the present order pro¬ 
visions is largely related to the place 
where the individual weight sheets and 
records are kept. The committee ap¬ 
propriately concluded that this was a 
thin thread on which to determine point 
of pricing, recognizing that such records, 
in the case of bulk milk, may be carried 
on the pickup truck or retained until the 
end of the week in the home of the 
trucker and then forwarded to the han¬ 
dler responsible for the milk. In such 
cases, under the present terms of the 
order, the milk involved would neces¬ 
sarily be priced at the location of the 
plant where it was ultimately disposed of. 

The standards recommended by the 
committee and herein proposed to be 
adopted would, in most instances, retain 
as points of pricing the same locations 
applicable under the present order pro¬ 
visions. They do, however, provide more 
specific standards which the market ad¬ 
ministrator may apply in the case of 
newly developed reload points. There 
appear to have been no serious problems, 
other than administrative, which have 
developed under the present definitions. 
The proposed definitions make clear that 
a reload facility to qualify as a point of 
pricing, must consist of land and build¬ 
ings with facilities and equipment for 
handling or processing milk, operated 
exclusively by an individual or individ¬ 
uals engaged in receiving milk for resale 
or manufacture and that the washing 
and sanitizing of trucks must be done 
on the premises. Such conditions re¬ 
quire an operation of sufficient magni¬ 
tude to presume financial responsibility 
on the part of the operator and in this 
regard are similar to the present provi¬ 
sions. The washing and sanitizing of 
trucks on the premises replaces the re¬ 
quirement for maintenance of records. 
The committee argued that while pres¬ 
ently no specific standards have been es¬ 
tablished by the responsible health au¬ 
thorities governing reload points, it was 
the committee’s conviction that stand¬ 
ards would shortly be established, re¬ 
quiring at least the facilities herein 
recommended. 

In several instances haulers who as¬ 
semble bulk tank milk for delivery to a 
handler’s plant have found it convenient 
to operate some form of transfer facili- 
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ties In the country for the transfer of 
milk from farm pickup tank to larger 
over-the-road tankers. Under the pres¬ 
ent order provisions no serious problems 
have yet arisen since the extent of such 
facilities has not been such as to qualify 
them as receiving plants. Nevertheless, 
in the future, particularly if standards 
are laid down by the health authorities, 
it is entirely possible that reload facilities 
operated by haulers would meet the 
present requirements. These haulers are 
not dealers or handlers in the sense of 
buying or selling milk, but are merely 
engaged in performing transportation 
service. It would not be desirable to con¬ 
sider such operations as constituting a 
“plant’* or “receiving plant” since the 
incidence of regulation would then fall 
on haulers rather than handlers who ac¬ 
tually purchase the milk. The proposed 
“plant” definition would except such fa¬ 
cilities since they would not be operated 
by a person "engaged in the business of 
receiving fluid milk products for resale 
or manufacture”. 

It is not clear that the washing and 
sanitizing function as proposed, and as 
herein recommended, as an essential re¬ 
quirement for receiving plant status will 
materially implement an appropriate de¬ 
termination of point of pricing. In the 
same manner that a handler may now 
alter the intended point of pricing by the 
manner in which he handles his records, 
he may continue to do so by the method 
and location used in washing his trucks. 
Hence it seems likely, except in the mat¬ 
ter of relieving the market administrator 
of the responsibility of determining the 
temporary depository for any handlers* 
records, that the recommended provi¬ 
sions will result essentially in little or no 
change in the matter related to point of 
pricing. It will accommodate handlers, 
however, by relieving them of the neces¬ 
sity of maintaining at reload points rec¬ 
ords which more logically might be 
retained elsewhere. 

The changes in “plant” and ‘'receiving 
plant” definitions herein recomended 
will tend to alleviate problems thus far 
encountered in determination of appro¬ 
priate pricing and pooling points for bulk 
tank milk. A number of questions were 
raised at the hearing intended to bring 
out hypothetical adjustments that indi¬ 
vidual handlers could make in their bulk 
handling operations which might result 
in pricing inequities as between handlers. 
Such developments have not occurred 
and there is no reason to presume at this 
time that they would have the implied 
result. The record of this hearing does 
not support further changes in the basic 
matter of point of pricing. Should fu¬ 
ture problems arise in matters relating 
to bulk tank handling under the order, 
they should appropriately be considered 
at a future hearing. 

2. Revision of other definitions. The 
several orders should be amended by re¬ 
vision of the “dairy farmer”, “dairy 
“Jfpw for other markets”, “producer”, 
‘milk” and “pool milk” definitions and 
the addition of a definition for “diverted 
J^lh ’ to alleviate administrative prob¬ 
lems encountered under bulk tank 
handling and to permit handlers to take 
ml advantage of the greater flexibilities 
No. 52—Part I-3 


of milk movements associated with such 
handling. These changes are necessary 
to identify more specifically those dairy 
farmers who are regular suppliers of the 
market and whose milk is entitled to par¬ 
ticipate in one of the respective pools. 

The present “dairy farmer” definition 
refers to delivery of bulk milk to a plant. 
The former concept of “bulk” milk was 
milk other than in packaged form. As 
now generally used it refers to milk 
moved via bulk tank as contrasted to 
caps. In order that there can be no 
question of meaning it is appropriate 
that the reference to bulk milk be 
deleted. 

The present definition employs the 
concept of a dairy farmer delivering his 
milk to a plant. Provisions later dis¬ 
cussed are intended to make clear that 
once milk is picked up at the farm the 
purchasing handler is held responsible 
for the accounting of the milk. In recog¬ 
nition of this change in the application 
of regulation, the “dairy farmer” defini¬ 
tion should be further revised to include 
“any person who produces milk which 
is moved from his farm to a plant other 
than as packaged milk”. 

The present “dairy farmer for other 
markets” definition, among other things, 
includes any dairy farmer whose milk 
was purchased by a dealer who operated 
both a regulated and unregulated plant 
if such dealer caused milk from the same 
farm to move as nonpool milk to an un¬ 
regulated plant during the same month. 
This provision was intended to preclude 
a multiple plant handler from withdraw¬ 
ing milk of individual producers from 
the pool on certain days during the 
month when there was a Class I outlet 
in an outside market and returning it to 
the pool when such outlet w T as no 
longer available. With the flexibilities 
inherent in bulk tank giilk handling, 
single plant handlers now have much the 
same opportunities as multiple plant 
operators to move milk in and out of the 
pool. In the interest of orderly market¬ 
ing. it is not appropriate that handlers 
have the opportunity to keep outside 
market Class I sales out of the pool, with 
the privilege of pooling milk on those 
days when such outside sales are not 
available. The proposed modification 
would extend the same prohibition to 
single and multiple plant handlers, who 
might divert milk to a nonpool plant, and 
seek to withhold the Class I sale from 
the pool. A handler must decide on a 
month-to-month basis whether he de¬ 
sires to pool the milk of individual dairy 
farmers for the month. Other provi¬ 
sions of this definition, in which no 
changes were proposed, preclude the 
pooling during the flush months of any 
individual dairy farmer’s milk if the 
handler received nonpool milk from the 
same farm during any month of the 
short season. Hence, the decision of a 
handler not to pool the milk of a par¬ 
ticular dairy farmer during certain 
months will preclude such dairy farmer 
from qualifying as a producer during the 
flush months. 

Milk received at a pool plant as di¬ 
verted milk from another Federal order 
plant should not be considered as milk 
from a “dairy farmer for other markets” 


if such diverted milk is considered pro¬ 
ducer milk under the other Federal order. 
Such milk would be classified and priced 
under the other Federal order and the 
provisions of the respective orders spe¬ 
cifically prescribe the treatment of milk 
moving between regulated markets. A 
handler should not. however, have op¬ 
portunity to split a dairy farmer’s milk 
between regulated markets, moving it as 
producer milk to one market for Class I 
use part of the month and to another 
market, also as producer milk, for c lass 
II disposition the remainder of the 
month. Such procedure would result in 
an undesirable relationship between 
markets in that one market would receive 
the Class I sales and another market 
would carry the burden of the surplus 
associated with the Class I sales. Under 
the proposed definitions such a disposi¬ 
tion would cause the respective receipts 
in each market to be considered as milk 
from “dairy farmers for other markets”. 
This is an application of the so called 
“all or none” rule, to the effect that a— 
handler should be required to decide, on 
a month-to-month basis, in which pool 
he desires to pool the milk of individual 
dairy farmers and hence which pool will 
carry both the Class I sales and surplus 
associated with such sales. 

There are only limited manufacturing 
facilities available for processing the 
necessary surplus in the Southeastern 
New England market. It is reasonable 
to expect that the milk in that area, 
which is not needed for Class I and re¬ 
lated uses may be diverted to regulated 
plants under other New England orders 
for manufacturing during part of the 
months. Such milk is surplus to its 
normal market and it would be inappro¬ 
priate to permit it producer status in 
the market to which diverted, even 
though the diverting handler did not re¬ 
port it as diverted milk, and hence pro¬ 
ducer milk, in the originating market. 
Under such circumstances the milk 
should be considered as milk from “dairy 
farmers for other markets” and the 
definition herein proposed so provides. 
While Southeastern New England is used 
as an example, similar movement be¬ 
tween these orders should be accorded 
the same treatment. 

Another minor change in the “dairy 
farmer for other markets” definition in¬ 
volves clarification of the meaning of the 
terms “handler” and “dealer” as used 
in this definition. No substantive change 
is intended. However, the language 
should be clear that a handler or dealer 
is held responsible under the order for 
acts performed by a person other than 
himself when such person is an affiliate 
of, or is controlled by or controls such 
handler or dealer and he cannot avoid 
responsibility for such acts through the 
media of separate corporate entities. 

The “producer” definition should be 
modified to embrace the concept of milk 
“moved from a farm” to a plant rather 
than “delivered to a plant”, for reasons 
previously set forth under the discus¬ 
sion of “dairy farmer”. The definition 
as presently provided excepts a “dairy 
farmer for other markets”, a dairy 
farmer with respect to exempt milk de¬ 
livered, and a producer handler. These 
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exceptions are retained. In addition it 
is desirable to except also dairy farmers 
who are producers under another Fed¬ 
eral order. As stated in the discussion of 
“dairy farmer for other markets' 1 a 
dairy farmer should not be permitted to 
hold producer status under two orders 
for milk originating from the same farm 
during any month and purchased by the 
same handler. The definition herein 
recommended will preserve this princi¬ 
ple and prevent any conflict in applica¬ 
tion of the provisions of the several 
orders. 

The present producer definition recog¬ 
nizes diversions from the usual plant of 
receipt to other plants and it is intended 
that the privilege of diversion shall be 
preserved with some modification. With 
the greater flexibility of movement under 
the bulk handling somewhat greater 
freedom of diversion is desirable. Clarity 
and brevity of the order provisions will 
be accommodated if a definition of di¬ 
verted milk is provided. The present 
producer definition contains the term 
“ordinarily" delivered. By interpreta¬ 
tion this has been deemed to mean more 
than half the time in the 12 months end¬ 
ing with the current month. The rec¬ 
ommended definition of diverted milk, 
with certain exceptions, would recognize 
diversions only when the milk had moved 
to the plant of usual receipt on more 
than half of the delivery days in the 12- 
month period ending with the current 
month in which milk was moved from the 
producer's farm to the handler. 

As can handling is replaced by bulk 
handling, plants may be closed or milk 
may be associated with plants at differ¬ 
ent locations. In addition, as bulk tank 
routes are organized, new producers may 
be picked up on trucks predominantly 
hauling milk of established producers 
being diverted to a plant other than the 
plant of normal receipt. Unless these 
situations are recognized established 
producers may lose their status or han¬ 
dlers will be forced to make uneconomic 
milk movements to assure producer 
status for individual dairy farmers. The 
order provisions should limit the ability 
of a handler to take full advantage of 
the evolution of milk handling only to 
the extent necessary to establish clearly 
the indentity of milk, establish its asso¬ 
ciation with the market, and to protect 
the integrity of regulation. 

The proposed diversion provisions 
would permit a handler to add new pro¬ 
ducers to a diverted load if the majority 
of dairy farmers whose milk was included 
in the load had producer status. This 
will permit economic development of new 
bulk tank routes, provide equitable treat¬ 
ment of new producers, and assure the 
continued integrity of regulation. The 
provision would also provide a “fresh 
start" for producers shifting from can 
to bulk tank delivering. Irrespective of 
what status a dairy farmer had under 
can operation, if his bulk tank milk were 
eligible for pooling if received at a pool 
plant, it could be diverted under the 
concept of normal delivery. That is. 
once a dairy farmer had associated his 
bulk operation with a pool plant his milk 
would be eligible for diversion if deliv¬ 
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ered to the pool plant the majority of 
the time. 

The “milk'’ and “pool milk” definitions 
should be revised, in conjunction with 
revision of the dairy farmer definition 
previously discussed to make clear that 
the purchasing handler is held respon¬ 
sible for accounting for the milk once it 
is picked up at the farm and commingled 
with milk of other dairy farmers in the 
tank truck. The receipt of milk at a 
plant would no longer be necessary to 
provide “pool milk” status for milk re¬ 
ceived in tank trucks. Even though milk 
might never reach a plant, the respon¬ 
sible handler should be held accountable 
for milk which he caused to be accepted, 
measured, sampled, and transferred into 
the tank truck at the farm. Discrepan¬ 
cies which might occur from time to time 
between the weight or butterfat test 
when received at the farm and the 
weight or test at the plant should be 
treated as shrinkage for which the han¬ 
dler would be responsible. 

3. Revision of the assignment provi¬ 
sions with reference to movements of 
packaged fluid milk products from other 
Federal order markets into the Boston, 
Merrimack Valley, Springfield and 
Worcester, marketing areas. The Boston 
and three secondary market orders 
should be amended to provide that fluid 
milk products, other than cream, moved 
in packaged form from a fully regulated 
plant under another Federal order to a 
regulated plant under one of these 
orders, or sold directly to consumers in 
a marketing area regulated under one 
of these orders, shall be assigned to Class 
I milk and credited to the market from 
which it originates. 

These orders presently give recogni¬ 
tion to packaged fluid milk products 
moving between the four markets and 
credit Class I utilization to the originat¬ 
ing market. They also provide a Class 
I classification during the months of 
August through March for any receipts 
at a regulated plant from Order No. 27 
pool plants which are classified and 
priced in Class I-A or I-B under that 
order. In all other circumstances, pack¬ 
aged fluid milk products received at a 
regulated plant from any unregulated 
plant are assigned to Class II. Any 
handler operating an unregulated plant 
from which nonpool milk is disposed of 
directly to consumers in one of these 
marketing areas is required to make com¬ 
pensatory payment on the milk so dis¬ 
posed of which is in excess of his pur¬ 
chases of pool milk. Hence, with the 
one exception under specified circum¬ 
stances, of milk from Order No. 27, each 
pool is credited with any packaged move¬ 
ments into its area from plants not reg¬ 
ulated under one or another of these 
orders. 

Federal orders generally are so con¬ 
structed as to permit free movement of 
milk between markets. If a handler in 
one regulated market extends his opera¬ 
tions and disposes of packaged fluid milk 
products in another regulated market 
such sales should be considered as a part 
of the fluid milk sales credited to pro¬ 
ducers in the market where the handler 
is regulated. 


To permit unrestricted competition 
for sales among handlers, all of whose 
milk is priced and regulated on a uniform 
basis, full reciprocity in the movement of 
packaged milk as between regulated 
plants of different markets and on sales 
directly to consumers in another market¬ 
ing area should be provided. Producers 
in the originating market supply the 
milk so disposed of and also cany the 
necessary surplus associated therewith. 
It is appropriate, therefore, that they 
receive credit for such Class I sales. 

Adoption of this proposal will permit 
regulated handlers in the Southeastern 
New England and Connecticut markets 
to make direct distribution into these 
four marketing areas and such Class I 
sales will be credited to the originating 
market. Hence, all regulated handlers 
under the several New England orders 
will compete on an equal basis for Class 
I sales in any of these regulated areas. 
While it is unlikely that handlers in any 
other federally regulated markets would 
dispose of packaged fluid milk products 
in the marketing area covered by these 
orders; nevertheless, there is no reason 
why such movements, if they occur, 
should not receive the same treatment 
accorded movements between the New 
England markets. Some exception, 
however, must be provided in the case of 
movements from Order No. 27 pool 
plants since it is possible that such milk 
is not priced under that order. Assign¬ 
ment to Class I of receipts of packaged 
fluid milk products from Order No. 27 
plants, and the waiving of compensatory 
payments on direct disposition from such 
plants to consumers in the marketing 
areas is therefore limited to milk which 
is classified and priced as Class I- A or 
I-B under that order. 

4. Revision of the classification provi¬ 
sions with reference to movements of 
bulk milk to plants under the South¬ 
eastern New England and Connecticut 
orders. No change should be made in 
the classification provisions of the Bos¬ 
ton, Merrimack Valley, Springfield and 
Worcester orders as they relate to the 
classification of bulk movements of fluid 
milk products to plants regulated under 
the Southeastern New England or Con¬ 
necticut orders. Under the present pro¬ 
visions of the orders proposed to be 
amended milk so moved is classified as 
Class I milk. However, in the transferee 
market it is assigned to the lowest re¬ 
maining utilization at the transferee 
plant after the prior assignment of re¬ 
ceipts of nonfederally regulated other 
source milk and specified percentages of 
receipts of producer milk to the lowest 
available use class. The application of 
the present provisions of the respective 
orders, under certain circumstances, will 
require a Class I classification on bulk 
movements in the originating market 
and a Class II classification in the trans¬ 
feree market. Proponents argued that 
there should be cbmpatibility of classi¬ 
fication and assignment of bulk move¬ 
ment between Federal order markets ana 
accordingly, they proposed that the Bos¬ 
ton and three secondary market order 
provisions be changed to permit the 
classification of bulk movements from 
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those markets into the Southeastern and 
Connecticut markets in the class in 
which assignment under the provision of 
the orders regulating these latter mar¬ 
kets is required. 

The Southeastern New England and 
Connecticut markets are large markets 
and it is expected that in general, they 
will maintain adequate reserve supplies 
to fulfill all of their Class I needs. How¬ 
ever, during the months of July, August 
and September there is a very substantial 
influx of population, much of it from 
the Boston area, into the resort areas of 
the Southeastern New England market¬ 
ing area, which substantially increases 
the fluid needs of that area during such 
months. It would be uneconomic for 
Southeastern handlers to maintain a 
year-round reserve supply to cover the 
increased milk sales during this limited 
vacation season. More logically such 
sales should accrue to the Boston and 
secondary market pools which largely 
supply the milk needs of these vaca¬ 
tioners during the remaining nine 
months of the year. Accordingly, the 
provisions of the Southeastern New Eng¬ 
land order provide for the assignment of 
15 percent of producer receipts to Class 
II prior to the assignment of other Fed¬ 
eral order bulk fluid receipts to the re¬ 
maining lowest use classification during 
the months of July. August and Septem¬ 
ber. This procedure is expected to result 
in a Class I classification of any neces¬ 
sary bulk milk movements from other 
markets during these months. Hence, 
the problem of noncompatibility of 
classification and assignment on neces¬ 
sary bulk transfers from Boston or the 
three secondary market areas during the 
months of July through September is un¬ 
likely to occur. A similar analysis would 
be applicable in regard to the Connect¬ 
icut area, for the period of July through 
October. 

During the months of the year other 
than July. August and September, it is 
expected that the Southeastern and Con¬ 
necticut producers will maintain at 
least an adequate supply to fulfill the 
fiuid milk requirements of these respec¬ 
tive markets. While a provision is con¬ 
tained in the Southeastern order for 
the assignment in months other than 
July. August and September of 5 percent 
of producer milk to Class II prior to the 
assignment of receipts of other Federal 
order milk, this provision was not in¬ 
tended to provide any handler, who 
chooses to buy part of his supply from 
the Boston or secondary market pools, 
assurance that such purchases would be 
assigned to Class I. It would be un¬ 
economic to encourage movement of milk 
nom Boston plants for Class I use when 
adequate local supplies were available for 
Class I use. While it is true that such 
uiovements. under certain circumstances, 
pusht promote equalization of blends as 
between markets; nevertheless, local 
Producers who are regular producers for 
the Southeastern market should not be 
expected to take a Class n classification' 
on their available supplies while outside 
markets are credited with the market 
uass I utilization. In any event, the 
Provisions of the Southeastern or Con¬ 
necticut orders were not an issue at this 


hearing and their appropriateness can be 
ascertained only on the basis of operat¬ 
ing experience over an extended period 
of time. 

It is possible that during certain 
months of the year purchases by Con¬ 
necticut or Southeastern handlers from 
the Boston or secondary markets, as¬ 
signed to Class I under these orders, may 
be assigned in the main to Class II in the 
transferee market. This situation, how¬ 
ever. is expected to encourage the use 
of available local milk in preference to 
milk from other markets. The proposed 
order change, while permitting freedom 
of choice of supply, at no apparent cost 
advantage, could result in the Boston 
and three secondary markets carrying 
the burden of the Class II utilization, 
including the necessary market reserves, 
of the Southeastern New England and 
Connecticut markets with only a mini¬ 
mum opportunity to share in the Class 
I sales. Producers in the transferee mar¬ 
kets thus would be assured of a blended 
price near the Class I price, while 
blended prices in the transferor markets 
would be depressed. 

It is essential, in the interest of orderly 
marketing that the blended prices as be¬ 
tween the several New England markets 
be maintained in close alignment. While 
there is opportunity through the shifting 
of plants as between orders and the 
transfer of packaged sales as between 
markets to counter balance any dispari¬ 
ties in blended prices which might result 
from application of the proposed amend¬ 
ment. nevertheless, the same interests 
are not necessarily involved and decisions 
on such matter must be more or less on a 
long range basis. It is concluded there¬ 
fore, that the proposed amendment 
should not be adopted. 

Other recommended changes are of 
minor nature to secure conformity of the 
proposed amended provisions with other 
provisions of the orders or to modernize 
obsolete name references. 

Ridings on proposed findings and con¬ 
clusions. Briefs and proposed findings 
and conclusions were filed on behalf of 
certain interested parties in the markets. 
These briefs, proposed findings and con¬ 
clusions and the evidence in the record 
were considered in making the findings 
and conclusions set forth above. To the 
extent that the suggested findings and 
conclusions set forth in the briefs are 
inconsistent with the findings and con¬ 
clusions set forth herein, the requests to 
make such findings or reach such conclu¬ 
sions are denied for the reasons pre¬ 
viously stated in this decision. 

General findings, (a) The tentative 
marketing agreements and the orders, as 
hereby proposed to be amended, and all 
the terms and conditions thereof, will 
tend to effectuate the declared policy of 
the Act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the mi nimum 
prices specified in the proposed market¬ 
ing agreements and the orders, as hereby 
proposed to be amended, are such prices 


as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ments and the orders, as hereby pro¬ 
posed to be amended, will regulate the 
handling of milk in the same manner as, 
and will be applicable only to persons in 
the respective classes of industrial and 
commercial activity specified in the mar¬ 
keting agreements upon which a hearing 
has been held. 

Recommended marketing agreements 
and orders amending the orders . The 
following orders amending the orders 
regulating the handling of milk in the 
Greater Boston, Merrimack Valley, 
Springfield and Worcester, Massachu¬ 
setts. marketing areas are recommended 
as the detailed and appropriate means 
by which the foregoing conclusions may 
be carried out. The recommended mar¬ 
keting agreements are not included in 
this decision because the regulatory pro¬ 
visions thereof would be the same as 
those contained in the respective orders 
as hereby proposed to be amended. 

Greater Boston order: 

§904.2 [ Amendment] 

1 . Delete paragraphs (c>, fd><2) and 
(4). and (e) of § 904.2 and substitute 
therefor the following: 

( c> ‘‘Dairy farmer" means any person 
who produces milk which is moved from 
his farm to a plant other than as pack¬ 
aged milk. 

(d) • * • 

(2) Any dairy farmer with respect to 
milk which is purchased from him by a 
handler and moved to a regulated plant, 
if that handler caused milk from the 
same farm to be moved as nonpool milk 
to an unregulated plant during the same 
month, except that the term shall not 
apply to any dairy farmer w'ith respect 
to milk which is considered as receipts 
from a producer under the provisions of 
another Federal order. 

• • • • • 

(4) For purposes of this paragraph, 
the acts of any person who is an affiliate 
of. or who controls or is controlled by. a 
handler or dealer shall be considered as 
having been performed by such handler 
or dealer. 

(e) “Producer" means any dairy farm¬ 
er whose milk is moved from his farm to 
a pool plant, or to any other plant 
as diverted milk; except that the term 
shall not include a producer-handler, 
a dairy farmer for other markets, a 
dairy farmer with respect to exempt milk 
delivered, nor a dairy farmer with re¬ 
spect to milk which is considered as re¬ 
ceipts from a producer under the pro¬ 
visions of another Federal order. 

§ 901.3 r Amendment] 

2 . Delete paragraphs (a) and <d) of 
§ 904.3 and substitute therefor the fol¬ 
lowing : 

fa) “Plant" means the land and build¬ 
ings. or separate portion thereof, to¬ 
gether with their surroundings, facilities 
and equipment, constituting a single 
operating unit or establishment which is 
operated exclusively by one or more per- 
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sons engaged in the business of handling 
fluid milk products for resale or manu¬ 
facture into milk products, and which is 
used for the handling or processing of 
milk or milk products. 

• • • • • 

(d) “Receiving plant” means any 
plant at which facilities are maintained 
and used for washing and sanitizing cans 
or tank trucks and to which milk is 
moved from dairy farmers’ farms in cans 
and is there accepted, weighed or meas¬ 
ured, sampled, and cooled; or to which 
milk is moved from dairy farmers’ farms 
in tank trucks and is there transferred 
to stationary equipment in the building 
or to other vehicles. 

§ 904.4 [Amendment] 

3.a. Delete paragraphs (a), (f), (g) 

(2) and (3) of § 904.4 and substitute 
therefor the following: 

(a) “Milk” means the commodity re¬ 
ceived from a dairy farmer as cows’ milk. 
The term also includes milk so received 
which later has its butterfat content ad¬ 
justed to at least one-half of one percent 
but less than 10 percent; frozen milk; 
reconstituted milk; and 50 percent of the 
quantity by weight of “half and half”. 

• • • • • 

(f) “Pool milk” means milk which a 
handler has received as milk from pro¬ 
ducers, and all fluid milk products de¬ 
rived from milk as received. The quan¬ 
tity of milk received by a handler from 
producers shall include any milk of a 
producer which was not received at a 
plant but which the handler or an agent 
of the handler has accepted, measured, 
sampled, and transferred from the pro¬ 
ducer’s farm tank into a tank truck dur¬ 
ing the month, and such milk shall be 
considered as received at the pool plant 
at which other milk from the same farm 
of that producer is received by the han¬ 
dler during the month. 

(g> * • * 

(2) All fluid milk products, other than 
cream, received at a regulated plant from 
an unregulated plant, up to the total 
quantity of nonpool milk received at the 
unregulated plant; except exempt milk, 
emergency milk, receipts from New 
York-New Jersey order pool plants which 
are assigned to Class I milk pursuant to 
§ 904.27, and receipts of packaged fluid 
milk products from a regulated plant 
under any other Federal order; 

(3) All Class I milk, after subtracting 
receipts of Class I milk from regulated 
plants, which is disposed of to consumers 
in the marketing area from an unregu¬ 
lated plant, except a New York-New 
Jersey order pool plant at which such 
milk was classified and priced as Class 
I-A or I-B or a regulated plant under 
any other Federal order, without its in¬ 
termediate movement to another plant. 

b. Add a new paragraph (1) to § 904.4 
to read as follows: 

(1) “Diverted milk” means milk which 
a pool handler reports as having been 
moved from a dairy farmer’s farm to one 
of his pool plants, but which he caused to 
be moved from that farm to another 
plant, provided such movement is spe¬ 
cifically reported and the conditions of 
subparagraph (1) or (2) of this para¬ 


graph have been met. Diverted milk 
shall be considered to have been received 
at the pool plant from which it was 
diverted: 

(1) The handler caused milk from 
that farm to be moved to such pool plant 
on a majority of the delivery days, dur¬ 
ing the 12 months ending with the cur¬ 
rent month, on which the handler either 
caused pool milk to be moved from the 
farm, or caused pool milk to be moved 
from the farm by tank truck; or 

(2) The handler caused the milk to be 
moved from that farm in a tank truck 
in which it was intermingled with milk 
from other farms, the milk from a ma¬ 
jority of which farms was diverted from 
the same pool plant during the month in 
accordance with the preceding provisions 
of this paragraph. 

4. Delete § 904.27 and substitute there¬ 
for the following: 

§ 90-1.27 Assignment of receipts from 
New York-New Jersey order pool 
plants. 

(a) Receipts of packaged fluid milk 
products, other than cream, from New 
York-New Jersey order pool plants shall 
be assigned to Class I milk. 

(b) Receipts of fluid milk products 
from New York-New Jersey order pool 
plants, other than packaged fluid milk 
products, shall be assigned to Class II 
milk, except as provided in § 904.28, and 
except that receipts during the months 

■ of August through March which are 
classified and priced in Class I-A or I-B 
under the New York-New Jersey order 
shall be assigned to Class I milk. 

Merrimack Valley order: 

§ 93-1.2 [Amendment] 

1. Delete paragraphs (c>, (d)(2) and 

(4), and (e) of § 934.2 and substitute 
therefor the following: 

(c) “Dairy farmer” means any person 
who produces milk which is moved from 
his farm to a plant other than as pack¬ 
aged milk. 

(d) • • • 

(2) Any dairy farmer with respect to 
milk which is purchased from him by a 
handler and moved to a regulated plant, 
if that handler caused milk from the 
same farm to be moved as nonpool milk 
to an unregulated plant during the same 
month, except that the term shall not 
apply to any dairy farmer with respect to 
milk which is considered as receipts 
from a producer under the provisions of 
another Federal order. 

• * • • • 

(4) For purposes of this paragraph, 
the acts of any person who is an affiliate 
of, or who controls cr is controlled by. 
a handler or dealer shall be considered 
as having been performed by such han¬ 
dler or dealer. 

(e) “Producer” means any dairy 
farmer whose milk is moved from his 
farm to a pool plant, or to any other 
plant as diverted milk; except that the 
item shall not include a producer-han¬ 
dler, a dairy farmer for other markets, a 
dairy farmer with respect to exempt milk 
delivered, nor a dairy farmer with re¬ 
spect to milk which is considered as re¬ 


ceipts from a producer under the pro¬ 
visions of another Federal order. 

§ 934.3 [Amendment! 

2. Delete paragraphs (a) and (d) of 
§ 934.3 and substitute therefor the fol¬ 
lowing: 

(a) “Plant” means the land and build¬ 
ing, or separate portion thereof, to 
gether with their surroundings, facili¬ 
ties and equipment, constituting a single 
operating unit or establishment which is 
operated exclusively by one or more per¬ 
sons engaged in the business of handling 
fluid milk products for resale or manu¬ 
facture into milk products, and which is 
used for the handling or processing of 
milk or milk products. 

» • • * • 

(d) “Receiving plant” means any 
plant at which facilities are maintained 
and used for washing and sanitizing cans 
or tank trucks and to which milk is 
moved from dairy farmers’ farms in cans 
and is there accepted, weighed or mea¬ 
sured, sampled, and cooled; or to which 
milk is moved from dairy farmers’ farm 
in tank trucks and is there transferred 
to stationary equipment in the building 
or to other vehicles. 

§ 934.4 [Amendment] 

3. a. Delete paragraphs (a). (f ) . (g) (2) 
and (3) of § 934.4 and substitute there¬ 
for the following: 

(a) “Milk” means the commodity re¬ 
ceived from a dairy farmer as cow’s milk. 
The term also includes milk so received 
which later has its butterfat content ad¬ 
justed to at least one-half of one percent 
but less than 10 percent; frozen milk; 
reconstituted milk; and 50 percent of the 
quantity by weight of “half and half". 

• • • • • 

(f) “Pool milk” means milk which a 
handler has received as milk from pro¬ 
ducers, and all fluid milk products de¬ 
rived from milk so received. The quan¬ 
tity of milk received by a handler from 
producers shall include any milk of a 
producer which was not received at a 
plant but which the handler or an agent 
of the handler has accepted, measured, 
sampled, and transferred from the pro¬ 
ducer’s farm tank into a tank truck dur¬ 
ing the month, and such milk shall be 
considered as received at the pool plant 
at which other milk from the same farm 
of that producer is received by the han¬ 
dler during the month. 

(g) • • * 

(2) All fluid milk products, other than 
cream, received at a regulated plant 
from an unregulated plant, up to the 
total quantity of nonpool milk received 
at the unregulated plant; except exempt 
milk, receipts from New York-New Jersey 
order pool plants which are assigned to 
Class I milk pursuant to § 934.27, re¬ 
ceipts from regulated plants under the 
Boston, Springfield, or Worcester orders, 
and receipts of packaged fluid milk prod¬ 
ucts from a regulated plant under any 
other Federal order; 

(3) All Class I milk, after subtracting 
receipts of Class I milk from regulated 
plants, which is disposed of to consumers 
in the marketing area from an unregu¬ 
lated plant, except a New-York-New Jer- 
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sey order pool plant at which such milk 
was classified and priced as Class I-A 
or I-B, or a regulated plant under any 
other Federal order, without its inter¬ 
mediate movement to another plant. 

b. Add a new paragraph (k) to § 934.4 
to read as follows: 

(k) “Diverted milk” means milk which 
a pool handler reports as having been 
moved from a dairy fanner’s farm to one 
of his pool plants, but which he caused 
to be moved from that farm to another 
plant, provided such movement is specifi¬ 
cally reported and the conditions of sub- 
paragraph (1) or (2) of this paragraph 
have been met. Diverted milk shall be 
considered to have been received at the 
pool plant from which it was diverted: 

<1) The handler caused milk from 
that farm to be moved to such pool plant 
on a majority of the delivery days, dur¬ 
ing the 12 months ending with the cur¬ 
rent month, on which the handler either 
caused pool milk to be moved from the 
farm, or caused pool milk to be moved 
from the farm by tank truck; or 

(2) The handler caused the milk to be 
moved from that farm in a tank truck 
in which it was intermingled with milk 
from other farms, the milk from a ma¬ 
jority of which farms was diverted from 
the same pool plant during the month in 
accordance with the preceding provisions 
of this paragraph. 

§ 934.16 [Amendment] 

4. Delete paragraph (e) of § 934.16 
and substitute therefor the following: 

(e) If moved as packaged fluid milk 
products to a plant subject to another 
Federal order, they shall be classified as 
Class I milk. 

§ 934.27 [Amendment] 

5. Delete paragraphs (c) and (d> of 
§ >34.27 and substitute therefor the 

following: 

(c) Receipts from New York-New Jer¬ 
sey order pool plants shall be assigned to 
Class I milk if classified and priced in 
Class I-A or I-B under that order. 

*d) Except as provided in paragraph 
<c> of this section, receipts of packaged 
fluid milk products, other than cream, 
from a regulated plant under any other 
Federal order shall be assigned to Class 
I milk. 

§ 996.2 [Amendment] 

1. Delete paragraphs (c), (d)(2) and 
(4), and (e) of § 996.2 and substitute 
therefor the following: 

(c) “Dairy fanner” means any person 
who produces milk which is moved from 
his farm to a plant other than as pack¬ 
aged milk. 

(d) • • • 

(2) Any daily farmer with respect to 
milk which is purchased from him by a 
handler and moved to a regulated plant, 
if that handler caused milk from the 
same farm to be moved as nonpool milk 
to an unregulated plant during the same 
month, except that the term shall not 
j*Pply to any dairy farmer with respect 
to milk which is considered as receipts 


from a producer under the provisions of 
another Federal order. 

• • • • • 

(4) For purposes of this paragraph, 
the acts of any person who is an affiliate 
of, or who controls or is controlled by, 
a handler or dealer shall be considered 
as having been performed by such han¬ 
dler or dealer. 

(e) “Producer” means any dairy 
farmer whose milk is moved from his 
farm to a pool plant, or to any other 
plant as diverted milk; except that the 
term shall not include a producer-han¬ 
dler, a dairy farmer for other markets, 
a dairy farmer with respect to exempt 
milk delivered, nor a dairy farmer with 
respect to milk which is considered as 
receipts from a producer under the pro¬ 
visions of another Federal order. 

§ 996.3 [Amendment] 

2. Delete paragraphs (a) and (d) of 
§ 996.3 and substitute therefor the 
following: 

(a) “Plant” means the land and build¬ 
ings, or separate portion thereof, to¬ 
gether with their surroundings, facilities 
and equipment, constituting a single op¬ 
erating unit or establishment which is 
operated exclusively by one or more per¬ 
sons engaged in the business of handling 
fluid milk products for resale or manu¬ 
facture into milk products, and which 
is used for the handling or processing 
of milk or milk products. 

• • • • • 

(d) “Receiving plant” means any 
plant at which facilities are maintained 
and used for washing and sanitizing cans 
or tank trucks and to which milk is 
moved from dairy farmer’s farms in cans 
and is there accepted, weighed or meas¬ 
ured. sampled, and cooled; or to which 
milk is moved from dairy farmer’s farms 
in tank trucks and is there transferred 
to stationary equipment in the building 
or to other vehicles. 

§ 996.4 [Amendment] 

3a. Delete paragraphs fa), (f), (g) (2) 
and (3) of § 996.4 and substitute there¬ 
for the following: 

(a) “Milk” means the commodity re¬ 
ceived from a dairy farmer as cow’s milk. 
The term also includes milk so received 
which later has its butterfat content 
adjusted to at least one-half of one per¬ 
cent but less than 10 percent: frozen 
milk; reconstituted milk; and 50 percent 
of the quantity by weight of “half and 
half”. 

• • • • • 

(f) “Pool milk” means milk which a 
handler has received as milk from pro¬ 
ducers. and all fluid milk products de¬ 
rived from milk so received. The quan¬ 
tity of milk received by a handler from 
producers shall include any milk of a 
producer which was not received at a 
plant but which the handler or an agent 
of the handler has accepted, measured, 
sampled, and transferred from the pro¬ 
ducer’s farm tank into a tank truck dur¬ 
ing the month, and such milk shall be 
considered as received at the pool plant 
at which other milk from the same farm 


of that producer is received by the han¬ 
dler during the month. 

(g) • * • 

(2) All fluid milk products, other than 
cream, received at a regulated plant 
from an unregulated plant, up to the 
total quantity of nonpool milk received 
at the unregulated plant; except exempt 
milk, receipts from New York-New Jersey 
order pool plants which are assigned to 
Class I milk pursuant to § 996.27, receipts 
from regulated plants under the Boston, 
Merrimack Valley or Worcester orders, 
and receipts of packaged fluid milk prod¬ 
ucts from a regulated plant under any 
other Federal order; 

(3) All Class I milk, after subtracting 
receipts of Class I milk from regulated 
plants, which is disposed of to consumers 
in the marketing area from an unregu¬ 
lated plant, except a New York-New 
Jersey order pool plant at which such 
milk was classified and priced as Class 
I-A or I-B, or a regulated plant under 
any other Federal order, without its 
intermediate movement to another plant. 

b. Add a new paragraph (k) to § 996.4 
to read as follows: 

(k> “Diverted milk” means milk which 
a pool handler reports as having been 
moved from a dairy farmer’s farm to one 
of his pool plants, but which he caused 
to be moved from that farm to another 
plant, provided such movement is spe¬ 
cifically reported and the conditions of 
subparagraph (1) or (2) of this para¬ 
graph have been met. Diverted milk 
shall be considered to have been received 
at the pool plant from which it was 
diverted: 

(1) The handler caused milk from 
that farm to be moved to such pool plant 
on a majority of the delivery days, dur¬ 
ing the 12 months ending with the cur¬ 
rent month, on which the handler either 
caused pool milk to be moved from the 
farm, or caused pool milk to be moved 
from the farm by tank truck; or 

(2> The handler caused the milk to be 
moved from that farm in a tank truck in 
which it was intermingled with milk 
from other farms, the milk from a ma¬ 
jority of which farms was diverted from 
the same pool plant during the month in 
accordance with the preceding provisions 
of this paragraph. 

§ 996.16 [Amendment] 

4a. Delete paragraphs (e) and (f) of 
§ 996.16 and substitue therefor the fol¬ 
lowing: 

(e) If moved as packaged fluid milk 
products to a plant sjubject to another 
Federal order, they shall be classified as 
Class I milk. 

(f) Except as provided in paragraph 
(e) of this section, if moved to a plant 
subject to the New York-New Jersey 
order, they shall be classified as Class I 
milk if assigned to Class I-A or I-B under 
that order; otherwise they shall be 
classified as Class II milk. 

b. Delete the words “New York” as 
they first appear in paragraph (g) of 
§ 996.16 and substitute therefor the 
words “New York-New Jersey”. 
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§ 996.27 [Amendment] 

5. Delete paragraphs (c) and (d) of 
§ 996.27 and substitute therefor the 
following: 

(c) Receipts from New York-New Jer¬ 
sey order pool plants shall be assigned 
to Class I milk if classified and priced in 
Class I-A or I-B under that order. 

(d) Except as provided in paragraph 

(c) of this section, receipts of packaged 
fluid milk products, other than cream, 
from a regulated plant under any other 
Federal order shall be assigned to Class 
I milk. 

Worcester order: 

§ 999.2 [Amendment] 

1. Delete paragraphs <c), (d) (2) and 
(4), and (e> of § 999.2 and substitute 
therefor the following: 

<c> “Dairy farmer” means any person 
who produces milk which is moved from 
his farm to a plant other than as pack¬ 
aged milk. 

(d) * • • 

(2) Any dairy farmer with respect to 
milk which is purchased from him by a 
handler and moved to a regulated plant, 
if that handler caused milk to be moved 
as nonpool milk to an unregulated plant 
during the same month, except that the 
term shall not apply to any dairy farmer 
with respect to milk which is considered 
as receipts from a producer under the 
provisions of another Federal order. 

• • • • • 

(4) For purposes of this paragraph, 
the acts of any person who is an affiliate 
of, or who controls or is controlled by, a 
handler or dealer shall be considered as 
having been performed by such handler 
c * dealer. 

(e) ‘ Producer” means any dairy 
farmer whose milk is moved from his 
farm to a pool plant, or to any other 
plant as diverted milk; except that the 
term shall not include a producer- 
handler, a dairy farmer for other mar¬ 
kets, a dairy farmer with respect to ex¬ 
empt milk delivered, nor a dairy farmer 
with respect to milk which is considered 
as receipts from a producer under the 
provisions of another Federal order. 

§ 999.3 [Amendment] 

2. Delete paragraphs (a) and <d) of 
§ 999.3 and substitute therefor the 
following: 

(a) “Plant” means the land and build¬ 
ings, or separate portion thereof, to¬ 
gether with their surroundings, facilities 
'and equipment, constituting a single op¬ 
erating unit or establishment which is 
operated exclusively by one or more per¬ 
sons engaged in the business of handling 
fluid milk products for resale or manu¬ 
facture into milk products, and which is 
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used for the handling or processing of 
milk or milk products. 

• • • • • 

<d) “Receiving plant” means any plant 
at which facilities are maintained and 
used for washing and sanitizing cans or 
tank trucks and to which milk is moved 
from dairy farmer’s farms in cans and 
is there accepted, weighed or measured, 
sampled, and cooled; or to which milk is 
moved from dairy farmer’s farms in tank 
trucks and is there transferred to sta¬ 
tionary equipment in the building or to 
other vehicles. 

§ 999.4 [Amendment] 

3a. Delete paragraphs fa), (f). fg) (2) 
and (3) of § 999.4 and substitute therefor 
the following: 

(a) “Milk” means the commodity re¬ 
ceived from a dairy farmer as cow’s milk. 
The term also includes milk so received 
which later has its butterfat content ad¬ 
justed to at least one-half of one percent 
but less than 10 percent: frozen milk; re¬ 
constituted milk; and 50 percent of the 
quantity by weight of “half and half”. 

• • • * • 

(f) “Pool milk” means milk which a 
handler has received as milk from pro¬ 
ducers, and all fluid milk products de¬ 
rived from milk so received. The quan¬ 
tity of milk received by a handler from 
producers shall include any milk of a 
producer w’hich was not received at a 
plant but w hich the handler or an agent 
of the handler has accepted, measured, 
sampled, and transferred from the pro¬ 
ducer’s farm tank into a tank truck dur¬ 
ing the month, and such milk shall be 
considered as received at the pool plant 
at which other milk from the same farm 
of that producer is received by the han¬ 
dler during the month. 

(g) • • • 

(2) All fluid milk products, other than 
cream, received at a regulated plant 
from an unregulated plant, up to the 
total quantity of nonpool milk received 
at the unregulated plant; except exempt 
milk, receipts from New York-New Jer¬ 
sey order pool plants which are assigned 
to Class I milk pursuant to § 999.27, 
receipts from regulated plants under the 
Boston, Merrimack Valley, or Springfield 
orders, and receipts of packaged fluid 
milk products from a regulated plant 
under any other Federal order. 

(3) All Class I milk, after subtracting 
receipts of Class I milk from regulated 
plants, which is disposed of to consumers 
in the marketing area from an unreg¬ 
ulated plant, except a New' York-New 
Jersey order pool plant at which such 
milk was classified and priced as Class 
I-A or I-B. or a regulated plant under 
any other Federal order, without its in¬ 
termediate movement to another plant. 

b. Add a new paragraph (k) to § 999.4 
to read as follows: 


(k) “Diverted milk” means milk which 

a pool handler reports as having been 
moved from a dairy farmer’s farm to one 
of his pool plants, but which he caused to 
be moved from that farm to another 
plant, provided such movement is specif¬ 
ically reported and the conditions of sub- 
paragraph (1) or (2) of this paragraph 
have been met. Diverted milk shall be 
considered to have been received at the 
pool plant from which it was diverted: 

(l) The handler caused milk from that 
farm to be moved to such pool plant on a 
majority of the delivery days, during the 
12 months ending with the current 
month, on which the handler either 
caused pool milk to be moved from the 
farm, or caused pool milk to be moved 
from the farm by tank truck; or 

(2) The handler caused the milk to 
be moved from that farm in a tank truck 
in which it was intermingled with milk 
from other farms, the milk from a ma¬ 
jority of which farms was diverted from 
the same pool plant during the month in 
accordance with the preceding provisions 
of this paragraph. 

§ 999.16 [Amendment] 

4. a. Delete paragraphs (e) and (f) of 
§ 999.16 and substitute therefor the 
following: 

(e) If moved as packaged fluid milk 
products to a plant subject to another 
Federal order, they shall be classified as 
Class I milk. 

(f) Except as provided in paragraph 
(e) of this section, if moved to a plant 
subject to the New York-New’ Jersey 
order, they shall be classified as Class 
I milk if assigned to Class I-A or I- B 
under that order; otherwise they shall 
be classified as Class II milk. 

b. Delete the words “New York” as 
they first appear in paragraph (g) of 
§ 999.16 and substitute therefor the 
words “New York-New Jersey”. 

§ 999.27 [Amendment] 

5. Delete paragraphs (c) and Cd> of 
§ 999.27 and substitute therefor the fol¬ 
lowing: 

(c) Receipts from New York-New 
Jersey order pool plants shall be assi; v>d 
to Class I milk if classified and priced in 
Class I-A or I-B under that order. 

(d) Except as provided in paragraph 
(c) of this section, receipts of pack;, ed 
fluid milk products,, other than cream, 
from a regulated plant under any other 
Federal order shall be assigned to Class 
I* milk. 

Issued at Washington, D.C., this 12th 
day of March 1959. 

[seal] Roy W. Lennartson, 

Deputy Administrator. 

[F.R. Doc. 69-2260: Filed, Mar. 16. 1H59; 
8:49 ajn.j 





Tuesday, March 17,1959 


FEDERAL REGISTER 


1919 


NOTICES 


DEPARTMENT OF THE TREASURY 

Bureau of Customs 

[342.51 

TARIFF CLASSIFICATION OF 
“LUMATEX” COLOR 

March 11.1959. 

Notice of prospective classification of 
certain merchandise formerly known as 
“Helizarin” color, and now known as 
‘•Liimatex** color. 

It appears that a product formerly 
known as “Helizarin" color, and now 
known as “Lumatex" color, consisting of 
a coal-tar pigment and a synthetic resin 
serving as a bonding and surfacing agent 
is properly classifiable under the pro¬ 
visions of paragraph 28<a), Tariff Act of 
1930, for mixtures, including solutions, 
consisting in whole or in part of any of 
the products provided for in paragraph 
28ta) and is subject to duty at the rate 
of 7 cents per pound and 45 percent ad 
valorem. 

Pursuant to § 16.10a(d) of the Customs 
Regulations (19 CFR 16.10a(d>), notice 
is hereby given that the existing practice 
of classifying such merchandise under 
the provision in paragraph 28, Tariff Act 
of 1930, as modified, for colors, dyes and 
stains, subject to duty at the reduced 
rate of 40 percent ad valorem, is under 
review in the Bureau of Customs. 

Consideration will be given to any rele¬ 
vant datd, views, or argument pertaining 
to the correct classification of this mer¬ 
chandise which are submitted to the 
Bureau of Customs, Washington 25, D.C., 
in writing. To assure consideration, such 
communications must be received in the 
Bureau not later than 30 days from the 
date of publication of this notice. No 
hearings will be held. 

fSEALl D. B. Strubincer, 

Acting Commissioner of Customs. 

IF.R. Doc. 59-2254; Filed, Mar. 16. 1959; 

8:48 a.m.| 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
ALASKA 

Notice of Proposed Withdrawal and 
Reservation of Lands 

The Bureau of Land Management has 
filed an application. Serial Number 
A.047373 for the withdrawal of the lands 
described below, from all forms of ap¬ 
propriation under the public land laws 
including the mining laws, but excepting 
the provisions of the mineral leasing 
laws and the Materials Act. The appli¬ 
cant desires the land for public recrea¬ 
tion purposes. 

For a period of 60 days from the date 
°f Publication of this notice, all persons 
who wish to submit comments, sugges¬ 
tions, or objections in connection with 
the proposed withdrawal may 9 present 
their views in writing to the undersigned 


officer of the Bureau of Land Manage¬ 
ment, Department of the Interior, An¬ 
chorage Operations Office, Mailing; 334 
East Fifth Avenue, Anchorage, Alaska. 

If circumstances warrant it, a public 
hearing will be held at a convenient time 
and place, which will be announced. 

The determination of the Secretary on 
the application will be published in the 
Federal Register. A separate notice will 
be sent to each interested party of record. 

The lands involved in the application 
are: 

Tebay Lakes and Copper Lake Area 
site NO. 1 

A parcel of unsurveyed land located near 
outlet of North Tebay Lake more particularly 
described as follows: 

Beginning at Cor. No. 1 (Lat. 61°13'36” N.; 
Long. 144°12'50" W.) thence N. 45°00' W. 5 
chains to Cor. No. 2; thence S. 45*00' W. 20 
chains to Cor. No. 3; thence S. 45°00' E. ap¬ 
proximately 5 chains to Cor. No. 4 located on 
6 hore of lake; thence meandering northeast¬ 
erly approximately 20 chains to point of 
beginning. 

Containing approximately 20 acres. 

SITE NO. 2 , 

A parcel of unsurveyed land located near 
Inlet on SE side of North Tebay Lake more 
particularly described as follows: 

Beginning at Cor. No. 1 (Lat. 61°12'00" N.; 
Long. 144°15'50" W.) located at mean high 
water on shore of N. Tebay Lake; thence S. 
45*00' E. 5 chains to Cor. No. 2; thence S. 
45 & 00' W. 10 chains to Cor. No. 3: thence N. 
45*00' W. approximately 5 chains to Cor. No. 
4 on shore of lake; thence meandering north¬ 
easterly along shore of lake approximately 
10 chains to point of beginning. 

Containing approximately 5 acres. 

. COPPER LAKE AREA 

A parcel of unsurveyed land located on 
south shore of Copper Lake, headwaters 
drainage of Copper River more particularly 
described as follows: 

Beginning at Cor. No. 1 (Lat. 62“25'00" N.; 
Long. 143*34'00" W.) located at high water 
mark on Copper Lake; thence S. 5 chains to 
Cor. No. 2; thence E. 10 chains to Cor. No. 3; 
thence N. 5 chains to Cor. No. 4; thence 
meandering westerly along shore of Copper 
Lake approximately 10 chains to point of 
beginning. 

Containing approximately 5 acres. 

Archie D. Craft, 

Acting Operations Supervisor, 
Anchorage . 

[F.R. Doc. 59-2242: Filed. Mar. 16, 1959; 
8:46 a.m.J 


Office of the Secretary 

IMPORTS OF CRUDE AND UNFIN¬ 
ISHED PETROLEUM OILS 

Pursuant to the authority delegated 
to the Secretary of the Interior by 
Presidential Proclamation 3279, Adjust¬ 
ing Imports of Petroleum and Petroleum 
Products Into the United States (24 F.R. 
1781), by a letter to the Commissioner of 
Customs, dated March 10, 1959, I tem¬ 
porarily authorized the entry for 
consumption and withdrawal from ware¬ 
houses for consumption on or after 


March 11, 1959 of crude oil and unfin¬ 
ished oil without licenses until such time 
as licenses to import could be issued. 

By letter dated March 13, 1959 the 
Commissioner of Customs has been ad¬ 
vised that; 

Effectiv.e 12:01 a.m., Tuesday, March 17, 
1959, the temporary authorization granted 
for the entry of crude and unfinished petro¬ 
leum oils, or for the withdrawal from ware¬ 
house for consumption of those oils Is 
withdrawn. 

Effective at 12:01 a.m., Tuesday. March 17. 
1959, it is requested that no crude or un¬ 
finished petroleum oils be permitted to be 
entered Into the United States, Hawaii, or 
Puerto Rico, or withdrawn from warehouse 
for consumption, except upon authorization 
issued by the Office of the Administrator, 
Oil Import Administration, Department of 
the Interior. Washington. D.C, 

Pending the issuance of formal licenses, 
the % Office of the Administrator will give 
verbal authorization to the respective Col¬ 
lectors of Customs, upon telephonic request 
from them, for such entries and withdrawals 
as may be proper by authorized persons and 
in authorized amounts. 

The Administrator is Captain M. V. Carson. 
Jr., and his office telephone number Is 
Republic 7-1820, extension 4301, Washington, 
D.C. The office can be reached by telephone 
twenty-four hours a day until such time 
as the formal licenses have been Issued. 

Elmer F. Bennett, 
Acting Secretary of the Interior. 

March 16. 1959. 

(F.R. Doc. 59-2349; Filed, Mar. 16, 1959; 

12:00 m.J 

DEPARTMENT OF COMMERCE 

Bureau of the Census 

NUMBER OF EMPLOYEES, TAXABLE 

WAGES, GEOGRAPHIC LOCATION, 

AND KIND OF BUSINESS FOR 
ESTABLISHMENTS OF MULTIUNIT 

COMPANIES 

Notice of Determination for Surveys 

In conformity with the Act of Congress 
approved August 31, 1954, 13 U.S.C. 181, 
224, and 225, and due Notice of Consid¬ 
eration having been published on Feb¬ 
ruary 3, 1959 (24 F.R. 742), pursuant to 
said Act, I have determined that a First 
Quarter 1959 Survey of Multiunit Com¬ 
panies is needed to collect information 
for the ?959 County Business Patterns 
Report. The Survey is designed to col¬ 
lect information on number of employees, 
taxable wages, geographic location, and 
kind of business for establishments of 
multiunit companies. Wherever possible, 
information on kind of business and 
county location will be taken from the 
1958 Censuses of Business, Manufactures, 
and Mineral Industries reports. The 
coordination of the data for the 1959 
County Business Patterns will have sig¬ 
nificant application to the needs of the 
public and to governmental agencies. 
The requested data are not publicly 
available from nongovernmental or gov¬ 
ernmental sources. 
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NOTICES 


Report forms will be furnished to firms 
included in the survey and additional 
copies of the forms are available on re¬ 
quest to the Director. Bureau of the 
Census, Washington 25. D.C. 

Reports are due 30 days after receipt 
of the report forms. 

I have, therefore, directed that a sur¬ 
vey be conducted for the purpose of col¬ 
lecting these data. 

Robert W. Burgess. 

Director » 

Bureau of the Census. 

[F.R. Doc. 59-2263; Filed, Mar. 16. 1959; 

9:19 a.m.J 


Bureau of Foreign Commerce 

[File 23-627J 

DR. ALFRED BACK KOMMERZGESELL- 
SCHAFT m.b.H. AND EXPRESS 
INTERNATIONALE S P E D I T I O N 
G.m.b.H. 

Order Denying Export Privileges for 
an Indefinite Period 

In the matter of Dr. Alfred Back Kom- 
merzgesellschaft. m.b.H., Wien IV, Plos- 
slgasse 1, Vienna, Austria; Express 
Internationale Spedition G.m.b.H.. Wien 
IV, Wohllebengasse 18, Vienna, Austria; 
Respondents. 

The Investigation Staff of the Bureau 
of Foreign Commerce, United States De¬ 
partment of Commerce, is conducting an 
investigation as to the ultimate disposi¬ 
tion and possible transshipment of 40 
tons of Tin Mill Black Plates exported 
from the United States for ultimate de¬ 
livery to and use in Poland pursuant to 
General License established for that pur¬ 
pose. The Director of the Investigation 
Staff has applied for an order denying to 
the respondents. Dr. Alfred Back 
Kommerzgesellschaft m.b.H. and Ex¬ 
press Internationale Spedition G.m.b.H. 
all export privileges for an indefinite 
period because of their failure and re¬ 
fusal to respond to written interroga¬ 
tories duly served on them. The appli¬ 
cation was made pursuant to § 382.15 of 
the Export Regulations (15 CFR, Chap¬ 
ter III, Subchapter B) and, in accordance 
with the practice thereunder, was re¬ 
ferred to the Compliance Commissioner 
of the Bureau of Foreign Commerce who, 
after considering evidence in support 
thereof, has recommended that it be 
granted. 

Now. upon receipt of the Compliance 
Commissioner’s recommendation, after 
reviewing and considering the evidence 
submitted in support of the application, 
from which evidence it appears (1) that 
an investigation is being conducted as 
noted above and that it is impracticable 
to issue subpoenas to the respondents, 
and (2) that relevant and material in¬ 
terrogatories were duly served on the 
respondents to which they have failed, 
omitted, and refused to respond without 
reasonable cause and without adequate 
explanation and, having concluded fur¬ 
ther (a) that this order is reasonable and 
necessary to protect the public interest 


and to achieve effective enforcement of 
the Export Control Act of 1949, as 
amended, and (b) that it is advisable 
that persons in the United States and 
in other parts of the world be informed 
by publication of this order of the pro¬ 
visions hereafter set forth so that the 
respondents may be prevented from re¬ 
ceiving and transshipping commodities 
exported from the United States so 
long as it is effective. It is hereby 
ordered: 

I. All outstanding validated export 
licenses in which the respondents, Dr. 
Alfred Back Kommerzgesellschaft m.b.H. 
and Express Internationale Spedition 
Gjn.b.H., appear or participate as pur¬ 
chaser, intermediate or ultimate con¬ 
signee, or otherwise, are hereby revoked 
and shall be returned forthwith to the 
Bureau of Foreign Commerce for can¬ 
cellation. 

IL The respondents, their successors 
or assigns, officers, representatives, 
agents, and employees, are hereby denied 
all privileges of participating directly or 
indirectly In any manner, form, or 
capacity in any past, present, or future 
exportation of any commodity or tech¬ 
nical data from the United States to any 
foreign destination, including Canada. 
Without limitation of the generality of 
the foregoing, participation in an ex¬ 
portation shall include and prohibit said 
respondents and such other persons, 
participation (a) as parties or as rep¬ 
resentatives of a party to any validated 
export license application; (b) in the 
obtaining or using of any validated or 
general export license or other export 
control document; (c) in the receiving, 
ordering, buying, selling, using, or dis¬ 
posing in any foreign country of any 
commodities in whole or in part exported 
from the United States; and (d) in the 
financing, forwarding, transporting, or 
other servicing of exports from the 
United States. 

III. This denial of export privileges 
shall apply not only to the respondents, 
but also to any person, firm, corporation, 
or business organization with which they 
now or hereafter may be related by 
ownership, control, position of respon¬ 
sibility, or other connection in the con¬ 
duct of trade involving exports from the 
United States or services connected 
therewith. 

IV. This order shall remain in effect 
until the respondents satisfactorily 
answer or furnish written information or 
documents in response to the interroga¬ 
tories heretofore served on them or give 
adequate reson for their failure or refusal 
to respond, except insofar as it may be 
amended or modified hereafter in accord¬ 
ance with the Export Regulations. 

V. No person, firm, corporation, or 
other business organization, within the 
United States or elsewhere (whether or 
not engaged in trade relating to exports 
from the United States) shall, on behalf 
of or in any association with the re¬ 
spondents or any related party, without 
prior disclosure of the facts to and 
specific authorization from the Bureau 
of Foreign Commerce, directly or in¬ 
directly in any manner, form, or capacity 
(a) apply for, obtain, transfer, or use any 
license, shipper's export declaration, bill 


of lading, or other export control docu¬ 
ment relating to any exportation of 
commodities from the United States, or 
(b) order, receive, buy, sell, deliver, use, 
dispose of, finance, transport, forward, 
or otherwise service or participate in an 
exportation from the United States, or 
in a re-exportation of any commodity 
exported from the United States, or do 
any of the foregoing acts with respect to 
any exportation in which any respondent 
or any related party may have any inter¬ 
est or obtain any benefit of any kind or 
nature, direct or indirect. 

VI. In accordance with the provisions 
of § 382.11(c) of the Export Regulations, 
each of the respondents may move, at 
any time prior to the cancellation or ter¬ 
mination hereof, to vacate or modify 
this indefinite denial order by filing an 
appropriate application therefor, sup¬ 
ported by evidence, with the Compliance 
Commissioner, and he or it may request 
oral hearing thereon, which, if requested, 
will be held before the Compliance Com¬ 
missioner at Washington, D.C., at the 
earliest convenient date. 

Dated: March 12, 1959. 

Frank W. Sheaffer, 
Acting Director, 
Office of Export Supply. 

[F.R. Doc. 59-2245; Filed, Mar. 16. 1959; 
8:47 a.m.J 


Maritime Administration 

l Docket No. S-85J 

MOORE-McCORMACK LINES, INC. 

Notice of Application and Hearing 

Notice is hereby given of the applica¬ 
tion of Moore-McCormack Lines, Inc., 
for written permission of the Maritime 
Administrator, under section 805(a) of 
the Merchant Marine Act, 1936, as 
amended, 46 U.S.C. 1223, for its owned 
vessel, the **SS Robin Mowbray,” which 
is under time charter to States Marine 
Lines to engage in one intercoastal 
voyage commencing at United States 
North Pacific ports on or about April 3, 
1959, carrying a full cargo of lumber to 
United States North Atlantic ports. 
This application may be inspected by 
interested parties In the Office of Gov¬ 
ernment Aid, Maritime Administration. 

A hearing on the application has been 
set before the Maritime Administrator 
for March 24, 1959, at 10 a.m., e.s.t., in 
Room 4458, General Accounting Office 
Building, 441 G Street NW., Washington 
25. D.C. Any person, firm, or corpora¬ 
tion having any interest (within the 
meaning of section 805(a)) in such ap¬ 
plication and desiring to be heard on is¬ 
sues pertinent to section 805(a) must, 
before the close of business on March 23, 
1959, notify the Secretary, Maritime Ad¬ 
ministration in writing, in triplicate, and 
file petition for leave to intervene which 
shall state clearly and concisely the 
grounds of interest, and the alleged facts 
relied on for relief. Notwithstanding 
anything in Rule 5(n) of the rules of 
practice and procedure. Maritime Ad¬ 
ministration, petitions for leave to inter¬ 
vene received after the close of business 
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March 23. 1959, will not be granted in 
this proceeding. 

Dated: March 13, 1959. 

[seal] James L. Pimper, 

Secretary. 

[F.R. Doc. 59-2299: Piled. Mar. 16. 1959; 
8:50 a.m.] 


CIVIL AERONAUTICS BOARD 

[Docket No. 7038 et al.[ 

SOUTHEASTERN AREA LOCAL 
SERVICE CASE 

Notice of Oral Argument 

In the matter of the public conven¬ 
ience and necessity requirements for 
local air service in the Southeastern 
States area. 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act 
of 1958, that oral argument in the above- 
entitled proceeding is assigned to be held 
on March 31, 1959, at 10:00 a.m., e.s.t.. 
Room 1027, Universal Building. Connec¬ 
ticut and Florida Avenues NW., Wash¬ 
ington, D.C., before the Board. 

Dated at Washington, D.C., March 12, 

1959. 

[seal] Francis W. Brown, 

Chief Examiner . 

[F-R. Doc. 59-2261: Filed. Mar. 16. 1959; 
9:19 a.m.] 


[Docket No. 10098] 

NATIONAL-PANAGRA ACCOUNTING 
INVESTIGATION 

Notice of Hearing 

In the matter of the proper reporting 
under the Uniform System of Accounts 
of certain flight equipment employed in 
the National-Panagra Interchange in¬ 
volving service between New York and 
Latin America. 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act of 
1958, and the appropriate Board regula¬ 
tions thereunder, that a public hearing 
will be held in the above-entitled pro¬ 
ceeding on April 9, 1959, at 10:00 a.m. 
'local time) in Room 911, Universal 
Building, Connecticut and Florida Ave¬ 
nues NW., Washington. D.C., before Ex¬ 
aminer Edward T. Stodola. 

Without limiting the scope of the 
issues presented by Docket No. 10098, 
particular attention will be directed to a 
determination of the lawfulness of the 
reporting by National Airlines. Inc., and 
Pan American-Grace Airways, Inc., 
under the Uniform System of Accounts 
and Reports For Air Carriers of certain 
flight equipment used under the Na¬ 
tional-Panagra interchange arrange¬ 
ments. For further details regarding 
tills proceeding and the issues involved 
therein, interested persons are referred 
to Board Order No. E-13312, dated De¬ 
cember 23. 1958. and to the Report of 
Prehearing Conference served on Feb- 
^ary 9, 1959, both of which documents 
are on file with the Civil Aeronautics 
Board. 
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Notice is hereby further given that any 
person not a party of record to this 
proceeding desiring to be heard in sup¬ 
port of or in opposition to questions 
involved in this case must file with the 
Board on or before April 9, 1959, a state¬ 
ment setting forth the matters of fact 
and law which he desires to advance. 
Any person filing such a statement may 
appear at the hearing and participate in 
the proceeding in accordance with the 
provisions of Rule 14 of the Board’s 
rules of practice in economic proceed¬ 
ings. 

Dated at Washington, D.C., March 11, 
1959. 

[seal] Francis W. Brown, 

Chief Examiner. 

[F.R. Doc. 59-2262; Filed, Mar. 16, 1959; 

9:19 a.m.] 


GENERAL SERVICES ADMINIS¬ 
TRATION 

[Delegation of Authority 363] 

HEADS OF EXECUTIVE AGENCIES 

Authority to Use Title III of the Federal 

Property and Administrative Serv¬ 
ices Act of 1949 

1. Pursuant to authority vested in me 
by the Federal Property and Administra¬ 
tive Services Act of 1949 (63 Stat. 377), 
as amended (herein called the Act). au¬ 
thority is hereby delegated to all execu¬ 
tive agencies, except those specified in 10 
U.S.C. 2303(a), to utilize the provisions 
of Title m, other than section 305 (Ad¬ 
vance Payments), of the Act when pro¬ 
curing property and services. 

2. This authority shall be exercised in 
accordance with applicable limitations 
and requirements of the Act, particularly 
sections 304 and 307, and policies, pro¬ 
cedures, limitations, and controls, pre¬ 
scribed by this Administration. 

3. The authority herein delegated may 
be redelegated by the head of the execu¬ 
tive agency concerned to any officer or 
employee of the agency, except as pre¬ 
cluded by section 307 of the Act. 

4. Such review shall be made of pro¬ 
curement operations and procedures 
under this delegation as is necessary to 
assure that procurement practices are 
conducted in an economical and efficient 
manner and in accordance with this 
delegation. 

5. Except for transactions initiated 
before the effective date of this delega¬ 
tion, all prior delegations of authority 
to executive agencies (except delegations 
authorizing the making of advance pay¬ 
ments in negotiated contracts) to utilize 
any authority contained in Title III of 
the Act are revoked and superseded on 
the effective date hereof. 

6 . This delegation shall become effec- 
on the effective date hereof. 

Dated: March 10, 1959. 

Franklin Floete. 

Administrator of General Services . 

[F.R. Doc. 59-2302: Filed. Mar. 16, 1959; 
8:51 a.m.J 


FEDERAL POWER COMMISSION 

[Docket No. G-16603 etc.] 

TRANSCONTINENTAL GAS PIPE LINE 
CORP. ET AL. 

Notice of Applications, Consolida¬ 
tion of Proceedings and Date of 

Hearing 

March 10.1959. 

In the matters of Transcontinental 
Gas Pipe Line Corporation, Docket No. 
G-16603; Pan American Petroleum Cor¬ 
poration, Docket No. G-16207; Sun Oil 
Company (Southwest Division), Docket 
No. G-16526; Republic Natural Gas Com¬ 
pany, et al., Docket No. G-16540; R. R. 
Frankel, Docket No. G-16840; Kerr-Mc- 
Gee Oil Industries, Inc., Docket No. 
G-17381; Pan American Petroleum Cor¬ 
poration, Docket No. G-17417; Phillips 
Petroleum Company and Southern Nat¬ 
ural Gas Company \ Docket No. G- 
17444; Phillips Petroleum Company, 
Docket No. G-17447. 

Take notice that on October 20, 1958, 
Transcontinental Gas Pipe Line Corpo¬ 
ration (Transco) filed an application, as 
amended on December 22. 1958, for a 
certificate of public convenience and 
necessity, pursuant to section 7(c) of 
the Natural Gas Act, for authorization 
to construct and operate pipeline facili¬ 
ties which will provide 145,580 Mcf per 
day of additional capacity that will be 
utilized to meet the increased require¬ 
ments of 44 existing resale customers 
and increase its existing firm transpor¬ 
tation service for the Sun Oil Company 
(Sun) by 9,000 Mcf per day to 29,000 
Mcf per day. 

Transco proposes the construction of 
288.53 miles of pipeline looping of which 
the major portion is the installation of 
36-inch diameter partial third line loops 
on its main line primarily in the southern 
portion of its system. In addition, a to¬ 
tal of 61,380 horsepower will be installed 
in two new and eleven existing stations 
located primarily on the northern part 
of its system. The incremental sales 
capacity increase by virtue of the pro¬ 
jected construction is 145,580 Mcf per 
day bringing Transco’s peak day pipeline 
capacity to 1,336,162 Mcf. excluding stor¬ 
age deliveries and gas transported for 
Tennessee Gas Transmission Company, 
of which 18,432 Mcf will remain unal¬ 
located and available at any point on the 
system as far north as Station 20 near 
Philadelphia. Including previously au¬ 
thorized storage deliveries and gas trans¬ 
ported for Tennessee Gas Transmission 
Company. Transco’s total peak day de¬ 
livery capacity will be about 1,732,830 
Mcf. 

Transco also proposes minor additional 
field facilities to receive additional gas 
from several producers in Louisiana; a 
loop on its lateral near Philadelpia to de¬ 
liver the increased volumes to Sun; and 
three new sales meters for delivering in¬ 
creased volumes to existing customers. 

Of the additional capacity for which 
authorization is sought 101,300 Mcf is for 

1 A Joint venture resulting from a Joint 
Venture Agreement, dated November 28. 
1956. between Phillips Petroleum Company 
and Southern Natural Gas Company. 
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Transco’s high load factor contract de¬ 
mand customers; 16,848 Mcf is for gen¬ 
eral service customers, and 9.000 Mcf is 
for Sun. Several of the customers have 
entered into agreements with Transco 
providing for the increased deliveries. 
Sun proposes to use its 9,000 Mcf per day 
for a new chemical plant near Marcus 
Hook. Pennsylvania. 

Transco has estimated the cost of the 
entire project to be $68,966,000 including 
$7,878,357 for overheads, interest during 
construction, contingencies and fran¬ 
chises and consents. The project will be 


financed in conjunction with Transco’s 
overall financial program for 1959 which 
contemplates the issuance of $110,000,000 
of 5*4 per cent bonds, $20,000,000 of 6 
per cent preferred stock and $12,000,000 
of common stock. 

Take further notice that the inde¬ 
pendent producers, hereinabove cap¬ 
tioned, propose to sell, pursuant to sec¬ 
tion 7(0 of the Natural Gas Act, natural 
gas in interstate commerce from produc¬ 
tion of certain units, leases or acreage lo¬ 
cated as indicated below to Transco as 
indicated for reseale; 


Docket 

No. 


G-16CQ7--- 


Applicant 


Pan Anlerican Petroleum 


Address 


Tulsa, Okla. 


Source of gas 


Cooke Field, LaSalle County, Tex. 


Date filed 


Sept. 3, 10.18 


G-16520... 
G-1GM0.. . 
G-1G840... 


< 'orp. 

Sun Oil Co. (Southwest 
Division). 

Republic Natural Gas Co., 
et al. 

R. R. Frank cl- 


Dallas, Tex.—.. 

Dallas, Tex...___ 

New Orleans, La. 


Cooke Field, LaSalle County, Tex. 


Oet. 6, 1958 


Raecland Field, Lafourche Parish, Do. 

La. 

Chegby Field, Lafourche Parish, Oct. 30,1958 


0-17381... 


Kerr-McGee Oil indus¬ 
tries, Inc. 


Oklahoma City, Okla. 


0-17417— 

CM7M4... 

G-17447.. 


Pan American Petroleum 
Corp. 

Phillips Potroteum Co. 
and Southern Natural 
I 1 !o. 

Phillips Petroleum Co.... 


Tulsa, Okla. 

Birmingham, Ala. 

Bartlesville, Okla. 


Blocks 28 and 32 Fields, Ship Shoal 
Area, onshore Terrebonne Par¬ 
ish, La. 

Ship Shoal Aren. Offshore Terre¬ 
bonne Parish, La. 

Ship Shoal Block 28 Field, Off¬ 
shore Terrebonne Pariah, La. 

Ship Shoal Block, 32 Field. Off¬ 
shore Terrebonne Parish, La. 


Dec. 22. 1958 


Dec. 31, 1958 
Jan. 2, 1959 


Do. 


These related matters should be heard 
on a consolidated record and disposed 
of as promptly as possible under the ap¬ 
plicable rules and regulations and to that 
end: 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act, and the Com¬ 
mission’s rules of practice and procedure, 
a hearing will be held on May 18, 1959, 
at 10:00 a.m., e.d.s.t., in a hearing room 
of the Federal Power Commission, 441 G 
Street NW„ Washington, D.C., concern¬ 
ing the matters involved in and the is¬ 
sues presented by such applications. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion, Washington 25, D.C., in accordance 
with the rules of practice and procedure 
(18 CFR 1.8 or 1.10) on or before March 
30, 1959. 

[seal! Joseph H. Gutride, 

Secretary . 

[F.R. Doc. 69-2232; Filed, Mar. 16. 1059; 

8:45 a.m.] 


[Docket No. G-161361 

TRANSCONTINENTAL GAS PIPE LINE 
CORP. 

Notice of Application and Date of 
Hearing 

March 10, 1959. 

Take notice that on August 27. 1958, 
Transcontinental Gas Pipe Line Cor¬ 
poration (Transco), a Delaware corpora¬ 
tion with its principal office in Houston, 
Texas, filed in Docket No. G-16136 an 
application, as supplemented November 
14, 1958, pursuant to section 7 of the 


Natural Gas Act, for a certificate of pub¬ 
lic convenience and necessity authorizing 
(1) the construction and operation of a 
meter station, together with appurte¬ 
nances to be installed in the Church 
Point Field. Acadia Parish, Louisiana, at 
approximate Milepost 11.43 on its exist¬ 
ing 8-inch Church Point lateral supply 
pipeline and (2) to operate the existing 
Church Point lateral which is approxi¬ 
mately 13.46 miles in length and extends 
from a point in the Church Point Field 
to a point of connection with Transco’s 
main 20-inch Louisiana lateral supply 
pipeline at a point approximately 12.24 
miles south of its Compressor Station No. 
51 which will enable Transco to pur¬ 
chase and receive approximately 1.000 
Mcf per day of natural gas produced by 
Sunray Mid-Continent Oil Company 
(Sunray), in the Church Point Field, 
subject to the jurisdiction of the Com¬ 
mission, all as more fully described in the 
application on file with the Commis¬ 
sion, and open for public inspection. 

Sunray was authorized in Docket No. 
G-9265 to make the above sale of gas to 
Transco and the sale is covered by a gas 
sales contract dated July 25, 1955, exe¬ 
cuted by and between Transco and Sun¬ 
ray, the sole signatory seller party. 
Sunray’s gas has previously been trans¬ 
ported from the field to Transco’s sys¬ 
tem by means of facilities owned and 
operated by Texas Gas Transmission 
Corporation (Texas Gas), under a short 
term transportation agreement between 
Texas Gas and Sunray. This agreement 
was terminated by Sunray and such 
transportation discontinued on Febru¬ 
ary 6. 1958. necessitating the arrange¬ 
ment covered by the instant application. 

Texas Gas rendered the above service 
pursuant to temporary authority granted 
November 8, 1955 in Docket No. G-9624. 
Subsequently, Docket No. G-9624 was 


dismissed by order issued June 4, 1958. 
pursuant to Texas Gas’ motion to dismiss 
filed April 28, 1958. 

The estimated initial cost of Transco’s 
proposed metering facilities is $7,700, 
which cost will be financed from com¬ 
pany funds. The actual initial cost of 
the previously constructed Church Point 
lateral is stated as $419,167. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act, and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held on April 
15, 1959, at 9:30 a.m.. e.s.t., in a Hearing 
Room of the Federal Power Commission, 
441 G Street NW., Washington, D.C.. 
concerning the matters involved in and 
t*:e issues presented by such application: 
Provided, however , That the Commission 
may, after a non-contested hearing, dis¬ 
pose of the proceedings pursuant to the 
provisions of § 1.30(c) (1) or (2) of the 
Commission’s rules of practice and pro¬ 
cedure. Under the procedure herein pro¬ 
vided for, unless otherwise advised, it ^ ill 
be unnecessary for Transco to appear or 
be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington 25, D.C., in accord¬ 
ance with the rules of practice and 
procedure (18 CFR 1.8 or 1.10) on or be¬ 
fore April 1, 1959. Failure of any party 
to appear at and participate in the hear¬ 
ing shall be construed as waiver of and 
concurrence in omission herein of the 
intermediate decision procedure in cases 
where a request therefor is made. 

[seal] Joseph H. Gutride, 

Secretary . 

[F.R. Doc. 59-2233; Filed. Mar. 16. 1959; 

8:45 a.m.) 


[Docket Nos. G-16518. G-16723] 

ATLANTIC REFINING CO. 

Order for Hearings and Suspending 
Proposed Changes in Rates 1 

March 10, 1959. 

On February 11, 1959, The Atlantic 
Refining Company (Atlantic) tendered 
the following designated filings propos¬ 
ing tax changes to its presently sub¬ 
mitted rate increases: 

Description: Notices of change, dated 
February 9, 1959. 

Docket No. G-16518 

Purchaser: United Fuel Gas Company. 

Rate schedule designation: (1) Supple¬ 
ment No. 1 to Supplement No. 6 to Atlantic’s 
FPC Gas Rate Schedule No. 166. (2) Sup¬ 

plement No. 1 to Supplement No. 7 to At¬ 
lantic’s FPC Gas Rate Schedule No. 63- 


* This order does not provide for the con¬ 
solidation for hearing or disposition of these 
matters which are the subject of this order, 
nor should It be so construed. 
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Docket No. 0-16723 

Purchaser: Tennessee Gas Transmission 

Company. 

Rate schedule designation: (1) Supplement 
No. 1 to Supplement No. 4 to Atlantic's FPC 
Gas Rate Schedule No. 3. (2) Supplement 

No. 1 to Supplement No. 7 to Atlantic's FPC 
Gas Rate Schedule No. 4. 

In its filings. Atlantic requested that 
its prior supplements be amended to 
reflect the tax reimbursement resulting 
from the suspension of the Louisiana gas 
gathering tax and the increase in the 
Louisiana gas severance tax as set forth 
in the above designated supplements. 
The Commission in its orders issued 
October 14 and 29, 1958, suspended At¬ 
lantic’s prior supplements until April 1, 
1959, and until such further time as they 
are made effective in the manner pre¬ 
scribed by the Natural Gas Act. 

The Commission finds: 

(1) It is necessary and in the public 
interest that the above designated sup¬ 
plements be permitted to be filed. 

(2) It is necessary and proper in the 
public interest and to aid in the enforce¬ 
ment of the provisions of the Natural 
Gas Act that the Commission enter upon 
hearings concerning the lawfulness of 
the proposed changes, and that the above 
designated supplements be suspended 
and the use thereof deferred as herein¬ 
after ordered. 

The Commission orders: 

(A) The above designated supple¬ 
ments are hereby permitted to be filed. 

<B) Pursuant to the authority of the 
Natural Gas Act, particularly sections 
4 and 15 thereof, the Commission's rules 
of practice and procedure, and the regu¬ 
lations under the Natural Gas Act (18 
CFE Ch. I), public hearings be held upon 
dates to be fixed by notice from the Sec¬ 
retary concerning the lawfulness of the 
proposed rates and charges contained 
in Atlantic’s above designated 
supplements. 

<C) Pending such hearing and de¬ 
cision thereon, said supplements are sus¬ 
pended and the use thereof deferred 
until April 1. 1959, or until the date upon 
which Atlantic’s prior supplements are 
made effective in the manner prescribed 
by the Natural Gas Act. 

(D) Neither the supplements hereby 
suspended nor the rate schedules sought 
to be altered thereby shall be changed 
until these proceedings have been dis¬ 
posed of or until the periods of suspen¬ 
sion have expired, unless otherwise or¬ 
dered by the Commission. 

<E) The issuance of this order shall 
constitute full notice of the filings and 
publication of the proposed changes in 
rates insofar as their effective dates are 
concerned. 

<F> Interested State commissions may 
Participate as provided by §§1.8 and 
1 37(f) of the Commission’s rules of 
practice and procedure (18 CFR 1.8 and 
137(f)). 

By the Commission. 

fSEAL] Joseph H, Gutride, 

Secretary . 

Doc. 59-2234: Filed, Mar. 16. 1959; 

8:45 a.m.J 


[Docket No. G-17409J 

ALGONQUIN GAS TRANSMISSION 
CO. AND TENNESSEE GAS TRANS¬ 
MISSION CO. 

Notice of Application and Date of 
Hearing 

March 11,1959. 

Take notice that on December 31,1958, 
Algonquin Gas Transmission Company 
(Algonquin) and Tennessee Gas Trans¬ 
mission Company (Tennessee) filed in 
Docket No. G-17409 a joint application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing the 
exchange of natural gas between them; 
the construction and operation by Algon¬ 
quin of approximately 0.73 mile of 6-inch 
lateral pipeline, and the construction and 
operation by Tennessee of a tap to effect 
the aforesaid exchange of gas; and an 
increase in the authorized maximum 
daily deliveries by Algonquin to Con¬ 
necticut Gas Company (Connecticut 
Gas), all as more fully set forth in the 
application which is on file with the 
Commission and open to public inspec¬ 
tion. 

Algonquin presently supplies Con¬ 
necticut Gas with natural gas for resale 
in various Connecticut localities. It is 
desired to convert the City of Thompson- 
ville, Connecticut, from mixed gas to 
straight natural gas in the summer of 
1959. Tennessee’s main line passes 
within 2)4 miles of the City of Thomp- 
sonville. The present proposal seeks to 
avoid construction of some 15 miles of 
pipeline by Algonquin through a densely- 
populated area in Connecticut, by con¬ 
structing a tap on Tennessee’s line near 
Longmeadow, Massachusetts. w’here 
Tennessee would deliver gas into the 
0.73 mile of line to be constructed by 
Algonquin from Tennessee’s tap to a con¬ 
nection with Connecticut’s Gas’s 6-inch 
line which the latter will construct from 
the Massachusetts-Connecticut bound¬ 
ary to Thompsonville. Algonquin would 
return equivalent amounts of gas to 
Tennessee at several existing points of 
interconnection between their systems. 

The estimated total cost of Algonquin’s 
proposed facilities, including overhead 
and contingencies, is $36,450, to be de¬ 
frayed from funds on hand. Tennessee’s 
proposed interconnection facilities are 
estimated to cost $1,550 which cost is to 
be defrayed from its general funds. 

Algonquin also requests authority in 
the subject application to sell an addi¬ 
tional 190 Mcf of natural gas per day to 
Connecticut Gas. increasing its author¬ 
ized maximum delivery to 19,900 Mcf per 
day. Connecticut Gas’s market esti¬ 
mates indicate a need for the additional 
gas due mainly to increasing space heat¬ 
ing demands in its service areas. A por¬ 
tion of the gas to be delivered to 
Connecticut Gas at Thompsonville by 
Algonquin will be utilized as fuel for a 
gas turbine electric generating plant 
owned and operated by Connecticut Gas. 

The exchange of gas proposed herein 
will be made pursuant to an agreement 
between Algonquin and Tennessee dated 
September 9, 1958, which agreement lim¬ 


its Tennessee’s obligation to deliver gas 
to Algonquin at Longmeadow to a maxi¬ 
mum of 400 Mcf per hour. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act. and the 
Commission’s rules of practice and pro¬ 
cedure. a hearing will be held on April 6, 
1959, at 9:30 a.m., e.s.t., in a Hearing 
Room of the Federal Power Commission, 
441 G Street NW., Washington, D.C.. 
concerning the matters, involved in and 
the issues presented by such application: 
Provided , however , That the Commis¬ 
sion may, after a non-contested hearing, 
dispose of the proceedings pursuant to 
the provisions of § 1.30(c) (1) or <2> of 
the Commission’s rules of practice and 
procedure.,, Under the procedure herein 
provided for, unless otherwise advised, it 
will be unnecessary for Applicants to ap¬ 
pear or be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion. Washington 25, D.C., in accordance 
with the rules of practice and procedure 
(18 CFR 1.8 or 1.10) on or before April 1, 
1959. Failure of any party to appear at 
and participate in the hearing shall be 
construed as waiver of and concurrence 
in omission herein of the intermediate 
decision procedure in cases where a re¬ 
quest therefor is made. 

[seal] Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 69-2235: Filed, Mar. 16. 1959; 

8:45 a.m.J 


[Docket No. G-172571 

EL PASO NATURAL GAS CO. 

Notice of Application and Date of 
Hearing 

March 11,1959. 

Take notice that on December 15. 1958, 
El Paso Natural Gas Company (Appli¬ 
cant) filed in Docket No. G-17257 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity author¬ 
izing the construction and operation of 
small scale budget-type routine facilities 
during the calendar year 1959, all as 
more fully set forth in the application, 
supplemented on January 8, 1959, and 
amended on January 29.1959, which ma¬ 
terial is on file with the Commission and 
open to public inspection. 

The proposed facilities consist of: 

(1) Not more than 30 main line taps, 
with appurtenant facilities, through 
which Applicant will sell and deliver 
from 50 to 500 Mcf of natural gas per 
day to existing resale customers in Texas, 
New Mexico and Arizona, at an esti¬ 
mated cost of $275 per tap. or a maxi¬ 
mum total of $8,250 for 30 taps. 

(2) Not more than 15 meter stations, 
with regulating and other necessary 
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appurtenances, to sell and deliver from 
50 to 5,000 Mcf of natural gas per day 
to existing resale customers, at an esti¬ 
mated cost of $2,000 to $6,000 per meter 
station, or a maximum total of $90,000 
for 15 meter stations. 

(3) Two lateral or branch pipelines, 
with related metering and appurtenant 
facilities, of not less than 2-inches nor 
more than 6% inches outside diameter 
and of unknown length and location at 
this time, to sell and deliver from 50 to 
5,000 Mcf of natural gas per day to ex¬ 
isting resale customers, at a maximum 
estimated cost of $350,000 per line, or a 
maximum total of $700,000 for the two. 

The total estimated cost of all facili¬ 
ties proposed under this application will 
not exceed $798,250, wiiich Applicant 
proposes to finance from its working 
funds or short-term loans. 

The following maximum volumes of 
natural gas are anticipated to be re¬ 
quired during the calendar year 1959, 
under this application: 



Mcf at 14.73 psla 


30 taps 

15 meter 
stations 

Total 

IYnk <lay require¬ 
ments. __ 

2.100 

21,49?) 

23. OKS 

Aunual requirements. 

295, 050 

1,615,125 

1.010,775 


No increase in main line capacity is 
proposed. All sales are to be made under 
existing filed rates or rates subsequently 
made effective by the Commission. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act, and the Com¬ 
mission’s rules of practice and procedure, 
a hearing will be held on April 14, 1959, 
at 9:30 a.m. e.s.t., in a Hearing Room of 
the Federal Power Commission, 441 G 
Street NW., Washington, D.C., concern¬ 
ing the matters involved in and the 
issues presented by such application: 
Provided, however , That the Commission 
may, after a non-contestcd hearing, dis¬ 
pose of the proceedings pursuant to the 
provisions of § 1.30(c) (1) or (2) of the 
Commission’s rules of practice and pro¬ 
cedure. Under the procedure herein pro¬ 
vided for. unless otherwise advised, it 
will be unnecessary for Applicant to ap¬ 
pear or be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion, Washington 25, D.C., in accordance 
with the rules of practice and procedure 
(18 CFR 1.8 or 1.10) on or before April 
3, 1959. Failure of any party to appear 
at and participate in the hearing shall 
be construed as waiver of and concur¬ 
rence in omission herein of the inter¬ 
mediate decision procedure in cases 
where a request therefor is made. 

[seal! Joseph H. Gutride, 

Secretary. 

[FJEt. Doc. 59-2236: Filed. Mar. 16, 1959;‘ 
8:45 a.m.] 


[Docket No. 0-16875] 

KIRKWOOD & MORGAN, INC. 

Notice of Application and Date of 
Hearing 

March 11, 1959. 

Take notice that on November 3, 1958, 
Kirkwood & Morgan, Inc. (Applicant) 
filed in Docket No. G-16875 an applica¬ 
tion pursuant to section 7(b) of the 
Natural Gas Act for approval of the 
abandonment of natural gas service to 
Tennessee Gas Transmission Company 
(Tennessee) from the Bailey <4700' 
Sand) Field in Nueces County, Texas, 
all as more fully set forth in the applica¬ 
tion which is on file with the Commis¬ 
sion and open to public inspection. 

The subject service, rendered under a 
contract dated September 12, 1955, on 
file as Kirkwood & Morgan, Inc., FPC 
Gas Rate Schedule No. 3, was author¬ 
ized by the Commission on February 2, 
1956. in Docket No. G-9380. 

Applicant states that the w r ell from 
which this service was rendered <W. C. 
Rivers No. 1 Well) has ceased to pro¬ 
duce and has been plugged and aban¬ 
doned. The cancellation agreement be¬ 
tween Applicant and Tennessee dated 
September 23, 1958, is on file as Supple¬ 
ment No. 1 to Kirkwood & Morgan, Inc., 
FPC Gas Rate Schedule No. 3. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act, and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held on April 
15. 1959, at 9:30 a.m. e.s.t., in a Hearing 
Room of the Federal Power Commission, 
441 G Street NW.. Washington, D.C., con¬ 
cerning the matters involved in and the 
issues presented by such application: 
Provided, however. That the Commis¬ 
sion may, after a non-contested hearing, 
dispose of the proceedings pursuant to 
the provisions of § 1.30(c) (1) or (2) of 
the Commission’s rules of practice and 
procedure. Under the procedure herein 
provided for, unless otherwise advised, it 
w f ill be unnecessary for Applicant to ap¬ 
pear or be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion, Washington 25, D.C., in accordance 
with the rules of practice and procedure 
(18 CFR 1.8 or 1.10) on or before April 
1. 1959. Failure of any party to appear 
at and participate in the hearing shall 
be construed as waiver of and concur¬ 
rence in omission herein of the interme¬ 
diate decision procedure in cases where 
a request therefor is made. 

TsealI Joseph H. Gutride, 

Secretary . 

[FR. Doc. 59-2237; Filed, Mar. 16. 1959; 

8:46 a.m.] 


[Docket Nos. G-14204—G-14207] 

CHARLES B. JOHNSTON, JR. AND 
OHIO OIL & GAS CO. 

Notice of Applications and Date of 
Hearing 

March 11, 1959. 

In the matters of Charles B. Johnston. 
Jr.. Docket Nos. G-14204 and G-14206; 
Ohio Oil it Gas Company, Docket Nos. 
G-14205 and G-14207. 

Take notice that on January 7. 1958, 
Charles B. Johnston. Jr. (Johnston), in 
Docket Nos. G-14204 and G-14206 and 
Ohio Oil & Gas Company (Ohio) in 
Docket Nos. G-14205 and G-14207. filed 
applications, pursuant to section 7 of the 
Natural Gas Act, for authorization to 
abandon and render service as herein¬ 
after described, subject to the jurisdic¬ 
tion of the Commission, all as more fully 
described in the applications which are 
on file with the Commission and open to 
public inspection. 

Applicants seek authority as follows: 

(1) Ohio in Docket Nos. G-14205 and 
G-14207 to abandan service to Hope 
Natural Gas Company (Hope) from 
leases in Meade District, Tyler County. 
West Virginia, covered by a contract 
dated September 12. 1930. as amended, 
now on file as Charles B. Johnston. Jr., 
FPC Gas Rate Schedule No. 1 (formerly 
Ohio Oil & Gas Company FPC Gas Rate 
Schedule No. 1). and a contract dated 
August 8, 1927. Ohio has filed a short 
form statement, pursuant to section 
154.92(c) of the rules covering its sale 
to Hope under the latter contract, which 
statement was originally accepted for 
filing as Ohio’s FPC Gas Rate Schedule 
No. 2 but is now designated as Johnston s 
FPC Gas Rate Schedule No. 2. 

(2) Johnston in Docket Nos. G-14204 
and G-14206 to continue the services 
proposed to be abandoned by Ohio 
herein. 

By instrument of assignment dated 
November 6, 1957, Ohio conveyed to 
Johnston the subject leases dedicated to 
performance of the above-mentioned 
contracts. Johnston proposes to con¬ 
tinue service to Hope under said 
contracts. 

Concurrently with his certificate ap¬ 
plications in Docket No. G-14204 and 
G-14206, Johnston filed notices of suc¬ 
cession to Ohio’s aforementioned rate 
schedules together with the November 6, 
1957, assignment. On the basis thereof, 
said rate schedules have been redesig¬ 
nated as heretofore noted. The assign¬ 
ment has been designated as Supplement 
No. 9 to Johnston’s FPC Gas Rate 
Schedule No. 1 and as Supplement No. 1 
to Johnston’s FPC Gas Rate Schedule 
No. 2. 

Ohio was authorized on April 11. 1955 
in Docket No. G-5460 and on July 13. 
1955 in Docket No. G-8585 to render the 
services now* proposed to be abandoned 
in Docket Nos. G-14207 and G-142C5, 
respectively. 

These related matters should be heard 
on a consolidated record and disposed 
of as promptly as possible under the ap¬ 
plicable rules and regulations and to that 
end: 
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Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15, of the Natural Gas Act. and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held on April 15, 
1959. at 9:30 a m., e.s.t., in a Hearing 
Room of the Federal Power Commission, 
441 G Street NW., Washington. D.C., 
concerning the matters involved in and 
the issues presented by such applica¬ 
tions: Provided, however. That the Com¬ 
mission may, after a non-contested 
hearing, dispose of the proceedings 
pursuant to the provisions of § 1.30(c) 
(1) or <2) of the Commission’s rules of 
practice and procedure. Under the pro¬ 
cedure herein provided for, unless other- 
rise advised, it will be unnecessary for 
Applicants to appear or be represented 
at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington 25. D.C., in ac¬ 
cordance with the rules of practice and 
procedure (18 CFR, 1.8 or 1.10) on or 
before April 1, 1959. Failure of any 
party to appear at and participate in the 
hearing shall be construed as waiver of 
and concurrence in omission herein of 
the intermediate decision procedure in 
cases where a request therefor is made. 

[seal! Joseph H. Gutride. 

Secretary. 

[F.R Doc. 59-2238: Filed. Mar. 16. 1959: 

" 8:46 a.m.J 


(Docket No. G-172421 

NATURAL GAS PIPELINE COMPANY 
OF AMERICA 

Notice of Application and Date of 
Hearing 

March 11. 1959. 

Take notice that on December 12.1958, 
Natural Gas Pipeline Company of Amer¬ 
ica (Applicant) filed in Docket No G- 
17242 a “budget type” application, as 
amended on February 9, 1959, for a cer¬ 
tificate of public convenience and ne¬ 
cessity. pursuant to section 7(c) of the 
Natural Gas Act, authorizing the con¬ 
struction and operation of meter sta¬ 
tions, lateral pipelines and taps on its 
existing transmission system to enable 
it to take into its certificated main pipe¬ 
line system from time to time during the 
calendar year 1959, natural gas which 
frill be purchased from producers in the 
general area of said existing transmis¬ 
sion system, all as more fully set forth 
in the application and amendment which 
are on file with the Commission and open 
to public inspection. 

The purpose of the present proposal is 
to augment Applicant’s ability to act with 
reasonable dispatch in contracting for 
and attaching to its pipeline system new 
supplies of natural gas in various pro¬ 
ducing areas generally coextensive with 
ns system.. 

The total cost of all projects for wdiich 
authorization is sought herein is not to 
exceed $1,000,000, with no single project 
to exceed a cost of $250,000. 


*This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act, and the 
Commission's rules of practice and pro¬ 
cedure, a hearing will be held on April 
14, 1959. at 9:30 a.m.. e.s.t., in a Hearing 
Room of the Federal Power Commission, 
441 G Street NW.. Washington, D.C.. 
concerning the matters involved in and 
the issues presented by such application •: 
Provided, however. That the Commission 
may. after a non-contested hearing, dis¬ 
pose of the proceedings pursuant to the 
provisions of § 1.30(c) (1) or (2) of the 
Commission’s rules of practice and pro¬ 
cedure. Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to ap¬ 
pear or be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion. Washington 25, D.C., in accordance 
with the rules of practice and procedure 
(18 CFR 1.8 or 1.10) on or before April 
3, 1959. Failure of any party to appear 
at and participate in the hearing shall 
be construed as waiver of and concur¬ 
rence in omission herein of the inter¬ 
mediate decision procedure in cases 
where a request therefor is made. 

[seal] Joseph H. Gutride, 

Secretary . 

(F.R. Doc. 59-2239: Filed, Mar. 16, 1959; 

8:46 a.m.J 


SAINT LAWRENCE SEAWAY DE¬ 
VELOPMENT CORPORATION 

TARIFF OF TOLLS 

Whereas the Tolls Committee of the 
Saint Lawrence Seaway Development 
Corporation held conferences on the 
Method of Assessing and Collecting Tolls 
in Washington. D.C., on September 9, 
1957, and in Chicago, Illinois, on Sep¬ 
tember 11,1957; and 
Whereas on June 18. 1958, the Saint 
Lawrence Seaway Development Corpo¬ 
ration and The St. Lawrence Seaway Au¬ 
thority of Canada jointly announced the 
conclusions and recommendations of the 
TolLs Committees for the requirements 
for measurement rules and toll rates on 
the Saint Lawrence Seaway; and 
Whereas on August 6. 1958. the Saint 
Lawrence Seaway Development Corpora¬ 
tion held hearings in Washington. D.C., 
on the proposed rules for the measure¬ 
ment of vessels and cargoes, and pro¬ 
posed tolls and related matters; and 
Whereas on January 29, 1959, the Ad¬ 
ministrator of the Saint Lawrence Sea¬ 
way Development Corporation and the 
President of The St. Lawrence Seaway 
Authority of Canada signed an agree¬ 
ment on the Tariff of Tolls for the Saint 
Lawrence Seaway; and 

Whereas on February 25, 1959, the 
President of the United States approved 
the agreement and the Tariff of Tolls 
for the Saint Lawrence Seaway; and 


Whereas on March 9, 1959, the Gov¬ 
ernments of the United States and Can¬ 
ada, through an exchange of notes be¬ 
tween the State Department and the De¬ 
partment of External Affairs of Canada, 
arrived at a Governmental agreement for 
the establishment of rates of tolls and 
related matters for the joint operation 
of the Seaway between the United States 
and Canada: 

Now, therefore, the Saint Lawrence 
Seaway Development Corporation pur¬ 
suant to the Act of Congress of May 13. 
1954. as amended. 68 Stat. 92-93. 33 
U.S.C. 988. and pursuant to the fore¬ 
going agreements including the agree¬ 
ment of March 9, 1959 by and between 
the Governments of United States and 
Canada, and the approval of February 
25, 1959 by the President of United 
States, hereby gives notice-of the follow¬ 
ing Tariff of Tolls for the use of the 
Saint Lawrence Seaway to be effective 
upon the opening of the Seaway or any 
part thereof: 

Tariff of Tolls 

1. This tariff may be cited as the St. 
Lawrence Seaway Tariff of Tolls. 

Interpretation 

2. In this tariff. 

(a) “Authority” means The St. Law¬ 
rence Seaway Authority; 

.(b) “Bulk cargo” means such goods 
as are loose or In mass and generally 
must be shovelled, pumped, blown, 
scooped or forked in the handling and, 
without limiting the generality of the 
term or otherwise affecting its meaning, 
shall be deemed to include: 

(i) Barley, buckwheat, com. dried 
beans, dried peas, flaxseed, rape seed and 
other oil seeds, flour, grain screenings, 
mill feed containing not more than 35 
percent of ingredients other than grain 
or grain products, oats, rye and wheat, 
loose or in sacks; 

(ii) Cement, loose or in sacks: 

(iii) Coke and petroleum coke, loose 
or in sacks; 

(iv) Domestic package freight; 

(v) Liquids carried in ships’ tanks; 

(vi) Ores and minerals (crude, 
screened, sized or concentrated, but not 
otherwise processed) loose or in sacks, 
including alumina, bauxite, coal, gravel, 
phosphate rock, sand, stone and sulphur; 

(vii) Pig iron, scrap iron and scrap 
steel; 

(viii) Pulpwood, poles and logs, loose 
or bundled; 

(ix) Raw sugar, loose or in sacks; 

(x) Woodpulp, loose or in bales; 

(c) “Cargo” means all goods aboard a 
vessel whether carried as revenue or non¬ 
revenue freight or earned for the vessel 
owner, except goods carried as ships’ 
fuel, ballast or stores, or crew and pas¬ 
sengers* personal effects; 

(d) “Corporation” means the Saint 
Lawrence Seaway Development Corpo¬ 
ration; 

<e) “Domestic package freight” means 
cargo, the shipment of which originates 
at one Canadian point and terminates at 
another Canadian point, or which orig¬ 
inates at one United States point and 
terminates at another United States 
point, but shall not include any import or 
export cargo designated at the point of 
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origin for trans-shipment by water at a 
point in Canada or in the United States; 

(f) “General cargo” means all goods 
not included in the definition of bulk 
cargo under paragraph (b) above; 

<g) '•Passenger''means any person be¬ 
ing transported through the Seaway who 
has paid a fare for passage; 

(h) “Pleasure craft” means a vessel, 
however propelled, that is used exclu¬ 
sively for pleasure and does not carry 
passengers; 

ti) “St. Lawrence Seaway” includes all 
facilities and services authorized under 
the St. Lawrence Seaway Authority Act, 
Chapter 242, Revised Statutes of Canada, 
1952, and under Public Law 358, 83d 
Congress. May 13, 1954, enacted by the 
Congress of the United States, and in¬ 
cluding the Welland Canal, which facil¬ 
ities and services are under the control 
and administration or immediate finan¬ 
cial responsibility of either the Authority 
or the Corporation; 

(j) “Seaway” means The St. Lawrence 
Seaway: 

<k) ‘'Tolls” means the total assess¬ 
ment levied against a vessel, its cargo 
and passengers for complete or partial 
transit of the Seaway covering a single 
trip in one direction; 

<1) "Ton” means, unless otherwise 
stated, a unit of weight of 2,000 pounds; 

<m) "Vessel” means every type of craft 
used as a means of transportation on 
water, except a vessel of or employed by 
the Authority or the Corporation, 

Tolls 

3. (1) The tolls shall be as set forth 
in the Schedule hereto: 

<2) The tolls under this tariff are due 
from the representative of each vessel as 
soon as they are incurred and payment 
shall be made to the Authority at Corn¬ 
wall, Ontario, within fourteen days of the 
date of billing by the Authority. An ad¬ 
ditional charge for non-payment within 
this period may be levied in the discre¬ 
tion of the Authority in an amount not 
to exceed 5 per cent of the amount due. 

(3) The tolls for the section between 
Montreal and Lake Ontario shall be paid 
71 per cent in Canadian dollars and 29 
per cent in United States dollars. Pay¬ 
ments for transit through locks in Can¬ 
ada only shall be made in Canadian 
dollars, and payments for transit through 
locks in the United States only shall be 
paid in United States dollars. 

(4) The tolls for transit of the Wel¬ 
land Canal shall be paid in Canadian 
dollars and shall accrue to the Authority. 

Security for Payment 

4. The representative of each vessel 
shall provide the Authority with security, 
satisfactory to the Authority, for pay¬ 
ment of tolls. 

Description and Weight of Cargo 

5. (1) A cord of pulpwood shall be 
deemed to weigh 3,200 pounds. 

(2) (a) 1,000 f.b.m. of sawn softwood 
lumber with less than 15 percent mois¬ 
ture content shall be deemed to weigh 
1.700, pounds; 

(b) 1.000 f.b.m. of sawn softwood lum¬ 
ber with 15 percent moisture content or 
over shall be deemed to weigh 2,100 
pounds; 


(c) 1,000 f.b.m. of sawn hardwood 
lumber with less than 15 percent mois¬ 
ture content shall be deemed to weigh 
2,500 pounds; 

(d) 1,000 f.b.m. of sawn hardwood 
lumber with 15 percent moisture content 
or over shall be deemed to weigh 3,100 
pounds. 

(3) The tonnage used in the assess¬ 
ment of tolls shall be calculated to the 
nearest 2,000 pounds. 

SCUEDVLK 




Toils 



Mont¬ 
real to 
or from 
Lake 
Ontario 

Lake On¬ 
tario to 
or from 
Like 
Erie 

(Welland 

Canal) 

Com¬ 

plete 

transit, 

total 

1. For transit of tho Sea¬ 
way, a composite toll, 
comprUnt: 

(l) A chatge per gross 
registeied ton, accord¬ 
ing to national registry 
«r the vessel, applicable 
whether the vessel Is 
wholly or partially 
laden, or Is in ballast... 

$0.04 

$0.02 

$0.00 

(2) A cluw«e per ton of 
cargo, as certified on 
ship’s manifest or 
other document, as 
follows: 

Bulk cargo... 

.40 

.02 

.42 

General cargo.. 

.90 

.05 

.95 

(31 A charge passenger. 

3.50 

4.00 

7.50 

(4) Minimum charges, 
subject to the pro vi¬ 
sions of sub-item* (l) t 
(2) and (8) ubovu: 
Pleasure cruft__ 

14.00 

lfi.00 

30.00 

Other vessels.. 

28.00 

32.00 

CO. 00 


2. For partial transit of the Seaway: 

(1) Between Montreal and Lake On¬ 
tario, in either direction. 15 percent per 
lock of the applicable toll; 

(2) Between Lake Ontario and Lake 
Erie, in either direction (Welland 
Canal), 50 percent of the applicable 
toll; no toll to be assessed unless at least 
one lock is transited, or with respect to 
Lock 1 of the Third Canal at Port Pal- 
housie, Ontario. 

(3) Minimum charges: 

Pleasure craft, $2.00 per vessel per lock 
transited; 

Other vessels, $4.00 per vessel per each 
lock transited. 

[seal] Lewis G. Castle, 

Administrator, Saint Lawrence 
Seaway Development Corpo¬ 
ration . 


(PR. Doc. 59-2251; Filed, Mar. 16, 1959; 
8:48 ajn.| 


SECURITIES AND EXCHANGE 
COMMISSION 

(File No. 1-2069J 

BAKERS SECURITIES CORP. 

Notice of Application To Strike From 
Listing and Registration, and of Op¬ 
portunity for Hearing 

March 11 , 1959 . 

In the matter of Bakers Securities 
Corporation common stock; File No. 
1-2059. 


Philadelphia-Baltimore Stock Ex¬ 
change has made application, pursuant 
to section 12(d) of the Securities Ex¬ 
change Act of 1934 and Rule 12d2-l b> 
promulgated thereunder, to strike the 
specified security from listing and regis¬ 
tration thereon. 

The reasons alleged in the application 
for striking this security from listing and 
registration include the following; 

This application is based on the small 
volume of trading in the stock on the 
Exchange. The issuer has advised the 
Exchange that it has no objection to the 
delisting. 

Upon receipt of a request, on or before 
March 27, 1959, from any interested per¬ 
son for a hearing in regard to terms to 
be imposed upon the delisting of this 
security, the Commission will determine 
whether to set the matter down for hear¬ 
ing. Such request should state briefly 
the nature of the interest of the person 
requesting the hearing and the position 
he proposes to take at the hearing with 
respect to imposition of terms. In addi¬ 
tion, any interested person may submit 
his views or any additional facts bearing 
on this application by means of a letter 
addressed to the Secretary of the Securi¬ 
ties and Exchange Commission, Wash¬ 
ington 25. D.C. If no one requests a 
hearing on this matter, this applicr%tion 
will be determined by order of the Com¬ 
mission on the basis of the facts stated 
in the application and other information 
contained in the official file of the Com¬ 
mission pertaining to the matter. 

By the Commission. 

[seal] Orval L. DuBois, 

Secretary. 

[F.R. Doc. 59-2243; Filed, Mar. 16, 1959; 

8:47 a.m.] 


SMALL BUSINESS ADMINISTRA¬ 
TION 

(Delegation of Authority 30-IV-7 
(Revision 1) ] 

BRANCH MANAGER, CHARLOTTE, 
NORTH CAROLINA 

Delegation Relating to Financial As¬ 
sistance Procurement & Technical 

Assistance and Administrative 

Functions 

I. Pursuant to the authority vested in 
the Regional Director by Delegation No. 
30 (Revision 4^. as amended (22 F.R. 
5811, 8197, 23 F.R. 557. 1768. 8435), there 
is hereby delegated to the Manager of the 
Charlotte Branch Office the following 
authority: 

A. Specific — Financial assistance. To 
take the following actions in accordance 
with the limitations of such delegations 
as set forth in SBA-500, Financial As¬ 
sistance Manual: 

1. To approve the following types of 
loans: 

a. Direct business loans in an amount 
not exceeding $20,000; 

b. Participation business loans in an 
amount not exceeding $100,000; and 

c. Disaster loans in an amount not 
exceeding $50,000. 
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2. To decline original applications but 
not reconsideration of disaster loans. 

3 To approve or decline Limited Loan 
Participation loans. 

4. To enter into Disaster Participation 
Agreements with banks. 

5. To execute loan authorizations for 
Washington approved loans and for 
loans approved under delegated author¬ 
ity, said execution to read as follows: 

Wendell B. Barnes, Administrator, 

By... 

Manager, Charlotte Branch Office, 

6 To modify or amend authorizations 
for business or disaster loans approved 
by the Administrator, the Deputy Ad¬ 
ministrator for Financial Assistance, the 
Director, Office of Loan Processing or the 
Chairman, Loan Review Board, by the 
issuance of Certificates of Modification, 
and to modify or amend authorizations 
for loans approved under delegated au¬ 
thority in any manner consistent with 
the original authority to approve loans. 

7. To extend the disbursement period 
on all loan authorizations or undisbursed 
portions of loans. 

8. To reinstate any loan authorization 
cancelled prior to the first disbursement 
within six months from the date of the 
original authorization providing that no 
adverse change has occurred since the 
loan application was approved. 

9. To cancel wholly or in part undis- 
bursed balances of partially disbursed 
loans and deferred participation agree¬ 
ments, where the Administration has not 
purchased its participation. 

10. To approve, after disbursement or 
partial disbursement, the salary of new 
employees, not to exceed $10,000 per * 
annum. 

11. To approve, when requested, in 
advance of disbursement, conformed 
copies of notes and other closing docu¬ 
ments and certify to the participating 
bank that such documents are in com¬ 
pliance with the participation authoriza¬ 
tion. 

12. To do and to perform all and every 
act and thing requisite, necessary and 
Proper to be done for the purpose of ef¬ 
fecting the servicing, administration and 
liquidation of any disaster loan includ¬ 
ing, without limiting the generality of 
the foregoing, all powers, terms, condi¬ 
tions and provisions as authorized herein 
for other loans. Said powers, terms, 
conditions and provisions shall apply to 
all documents, agreements or other in¬ 
struments heretofore or hereafter exe- 

in connection with any loan in¬ 
cluded in the above functions where such 
Documents, agreements or other instru¬ 
ments are now. or shall be hereafter, in 
na me of the Reconstruction Finance 
orporation or the Small Business 
Administration. 

, 13 : T° take the following actions in the 
ministration, collection and liquida¬ 
tion of business or disaster loans: 
a. Approve or reject substitutions of 
H° U n tS receIv able and inventories, 
o Release, or consent to the release 
inventories, accounts receivable or 
h collateral, real or personal prop- 
, off ered as collateral on loan, in- 
cmaing the release of all collateral when 
^ is paid in full. 


c. Release dividends on life insurance 
policies held as collateral for loans; ap¬ 
prove the application of same against 
premium due; release or consent to the 
release on participation loans, of insur¬ 
ance funds covering loss or damage to 
property securing the loan and expired 
hazard insurance policies. 

d. Approve the sale of real or per¬ 
sonal property and the exchange of 
equipment held as collateral on loans. 

e. Defer until final maturity date pay¬ 
ments on principal falling due prior to or 
within thirty days after initial disburse¬ 
ment and provide for the coincidence of 
principal and interest payments. 

f. Designate proxies to vote at stock¬ 
holders’ meetings on stock held as col¬ 
lateral. and determine how such shares 
are to be voted. 

g. Reinstate terms of payment pro¬ 
vided in the borrower's note upon can¬ 
cellation of authority to foreclose, 
termination of litigation, or correction 
of any other situation which caused the 
loan to be classified as a problem loan. 

h. Effect the purchase of the Admin¬ 
istration’s agreed portion of a participa¬ 
tion loan upon the request of the parti¬ 
cipating institution, consent to the sale 
to another institution of the SBA por¬ 
tion of a participation loan, and to cancel 
any deferred participation agreement 
upon request of the institution. 

14. To take the following actions in 
the administration of fisheries’ loans: 

a. Amend loan authorizations. 

b. Extend the period of disbursement 
of loans of $50,000 or less for a period 
not to exceed four months. 

c. Amend the hull insurance provision 
of any authorization issued prior to Jan¬ 
uary 31, 1958, for a loan of $10,000 or less. 

d. Cancel loan authorizations prior to 
disbursement upon the written request 
of the applicant. 

e. Disburse fisheries’ loans in the same 
manner as SBA business loans. 

f. Administer fisheries’ loans within 
the same authority exercised with re¬ 
spect to SBA loans. 

15. To take the following actions in 
all loans except those loans classified 
as “problem loans” or “in liquidation’'': 

a. Extend to the maturity of a loan 
or to a date prior to the maturity, one 
monthly principal payment in any calen¬ 
dar year, and not more than a total of 
four such payments during the term of 
the loan, or one quarterly principal in¬ 
stallment payment during the term of 
the loan, for loans with principal bal¬ 
ances not exceeding $100,000. 

b. Carry loans which are delinquent 
or past-due not more than three months 
in such status for an additional period 
of not more than six months when the 
principal balances of such loans do not 
exceed $100,000. 

c. Extend the maturity of loans 
(within the statutory limitations) when 
the principal balances of such loans do 
not exceed $100,000. 

d. Approve or decline requests for 
changes in the repayment terms of notes 
for loans with principal balances not 
exceeding $100,000. 

e. Waive amounts due under net earn¬ 
ings clause. 


f. Approve requests to exceed fixed 
assets limitations and waive violations 
of this limitation. 

g. Approve payment of cash or stock 
dividends, payment of bonuses, increases 
in salaries, employment of new person¬ 
nel, and w r aivers of violation of salary 
and bonus limitations, provided the 
Branch Manager considers the bonuses 
and/or salary to be paid reasonable and 
that consent will not be given to any 
such payment if the payment will impair 
the borrower's cash position and if the 
loan is not current in all respects at the 
time the payment is made. 

h. Approve changes in use of loan pro¬ 
ceeds in connection with partially dis¬ 
bursed loans. 

i. Waive violations of agreements to 
maintain working capital of a specified 
amount. 

16. To extend, or consent to the exten¬ 
sion of, the maturity date of time of 
payment, to change, or consent to the 
change of, the rate of interest, and other¬ 
wise alter or modify, or consent to the 
alteration or modification of any note, 
bond, mortgage or other evidence of in¬ 
debtedness, and any contract for the 
sale or lease of real or personal property. 

17. To accept and join with others in 
the acceptance of resignations of trustees 
under declarations of trust, trust inden¬ 
tures, deeds of trust and other trust in¬ 
struments and agreements under which 
the Small Business Administration or 
its Administrator is a beneficiary and 
where the Small Business Administration 
or its Administrator now or hereafter is 
a holder of any note, notes, bond, bonds, 
instrument or instruments issued pur¬ 
suant thereto and secured thereby. 

18. To remove and join with others in 
the removal of any trustee or trustees 
under any declarations of trust, trust 
indentures, deeds of trust and other trust 
instruments and agreements under 
which the Small Business Administration 
or its Administrator now or hereafter is 
a beneficiary and where the Small Busi¬ 
ness Administration or its Administrator 
now or hereafter is the holder of any 
note, notes, bond, bonds, instrument or 
instruments issued pursuant thereto and 
secured thereby. 

19. To select and designate persons or 
corporations as original, substitute or 
successor trustees under declarations of 
trust, trust indentures, deeds of trust 
or other trust instruments or agreements 
under which the Small Business Admin¬ 
istration or its Administrator now or 
hereafter is a beneficiary and where the 
Small Business Administration or its 
Administrator now or hereafter is the 
holder of any note, bond or instrument 
issued pursuant thereto and secured 
thereby to accept on behalf of Small 
Business Administration or its Admin¬ 
istrator beneficial interests in real or 
personal property. 

20. To appoint, consent to or approve 
of the appointment and join with others 
in the appointment, consent or approval 
of appointment of substitute and suc¬ 
cessor trustee or trustees under any dec¬ 
larations of trust, trust indentures, deeds 
of trust and other trust instruments and 
agreements under which the Small Busi¬ 
ness Administration or its Administrator 
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now or hereafter is a beneficiary and 
where the Small Business Administration 
or its administrator now or hereafter is 
the holder of any note, notes, bond, 
bonds, instrument or instruments issued 
pursuant thereto and secured thereby. 

21. To do and to perform all and every 
act and thing requisite, necessary and 
proper to be done for the purpose of ef¬ 
fecting the granted powers, including, 
but without limiting the generality of 
the foregoing, the execution and deliv¬ 
ery of quit claim, bargain and sale or 
special warranty deeds, leases, subleases, 
assignments, subordinations, satisfaction 
pieces, affidavits, and such other docu¬ 
ments as may be appropriate or neces¬ 
sary to effectuate the foregoing, and rat¬ 
ifying and confirming all that said 
Regional Director shall lawfully do or 
cause to be done by virtue hereof. 

22. To take peaceable custody of col¬ 
lateral, as mortgages in possession 
thereof or otherwise, whenever such ac¬ 
tion becomes necessary to protect the 
interests of or a loan made by SBA; to 
take all steps necessary for the preserva¬ 
tion and protection of the property, 
pending foreclosure of the lien and sale 
of the collateral; and, to obligate the 
Administration in an amount not in ex¬ 
cess of a total of $1,000 for any one loan, 
for those expenditures as may be re¬ 
quired to accomplish these purposes. 

23. To enter into written arrange¬ 
ments with custodians or caretakers of 
collateral covering their services, which 
shall not have the effect of making such 
persons employees of SBA but shall be 
limited to their temporary services for 
the specific purpose involved. 

24. To enter into written arrangements 
with owners of premises, when it is 
necessary to use a building not part of 
the loan collateral for the storage of 
chattels pending foreclosure and sale for 
a period of not more than 90 days, in¬ 
cluding a period of 10 days after the date 
of sale of the collateral to permit orderly 
removal of the property from the 
premises. 

25. To post indemnity or other bonds 
in proceedings in cases where such 
undertakings are required by State law. 

26. To foreclose, by summary fore¬ 
closure proceedings where State law 
permits and in accordance with State 
laws, in whole or in part, any chattel 
mortgage, real estate mortgage, deed of 
trust, security deed or collateral what¬ 
soever kind or nature, securing any note, 
bond or other evidence of indebtedness 
now held or hereafter acquired by the 
Small Business Administration or its Ad¬ 
ministrator as pledgee, owner or other¬ 
wise, and to exercise any rights or 
authority which the Small Business Ad¬ 
ministration or its Administrator has 
or may have pursuant to the terms of 
such security instrument or evidence of 
indebtedness, and to assign all the right, 
title and interest of the Small Business 
Administration or its Administrator in 
and to any terms of sale or bid made at 
any such foreclosure sale. 

Procurement and technical assistance. 
To take the following actions in accord¬ 
ance with the limitations of such dele¬ 
gations set forth in SBA-400, Agency 


Policy Manual, and SBA-600, Procure¬ 
ment and Technical Assistance Manual: 

27. To develop with Government pro¬ 
curement agencies required local pro¬ 
cedures for implementing established 
inter-agency policy agreements, includ¬ 
ing but not limited to steps such as 
determining joint set-asides and repre¬ 
sentation at procurement centers. 

Administrative. 28. To administer 
oaths of office. 

29. To approve annual and sick leave 
for employees under his supervision. 

Correspondence. To sign all non¬ 
policy making correspondence relating 
to the financial assistance functions as 
specified in the above delegated author¬ 
ities. 

II. The authority in I.B. 1. through 
I.B. 12. and I.B. 14. through I.B. 26. may 
not be redelegated. 

m. All authority delegated herein may 
be exercised by any SBA employee desig¬ 
nated as Acting Manager of the Charlotte 
Branch Office. 

IV. All previous authority delegated 
by the Regional Director to the Manager 
of the Charlotte Branch Office is hereby 
rescinded without prejudice to actions 
taken under all such delegations of au¬ 
thority prior to the date hereof. 

Dated: February 13,1959. 

Clarence P. Moore, 
Regional Director . 

Richmond Regional Office. 

[FJt. Doc. 59-2244; Filed, Mar. 16. 1959; 

8:47 ajn.J 


INTERSTATE COMMERCE 
COMMISSION 

I No. 32809] 

ARIZONA INTRASTATE FREIGHT 
RATES AND CHARGES 

Notice of Investigation and Hearing 

At a session of the Interstate Com¬ 
merce Commission, Division 2, held at 
its office in Washington, D.C., on the 19th 
day of February A.D. 1959. 

It appearing, that in Ex Parte No. 206, 
Increased Freight Rates, Eastern, West¬ 
ern and Southern Territories, 1956, 300 
I.C.C. 633, and in Ex Parte No. 212, In¬ 
creased Freight Rates, 1958, 302 LC.C. 
665; 304 I.C.C. 289, the Commission au¬ 
thorized carriers subject to the Inter¬ 
state Commerce Act parties thereto to 
make certain increases in their freight 
rates and charges for interstate appli¬ 
cation throughout the United States, 
and that increases under such authori¬ 
zations have been made; 

It further appearing, that a petition 
dated January 19, 1959, has been filed on 
behalf of The Atchison, Topeka and 
Santa Fe Railway Company and the 
Southern Pacific Company, common 
carriers by railroad operating to, from 
and between points in the State of Ari¬ 
zona, averring that the Arizona Corpora¬ 
tion Commission has failed to authorize 
or permit increases in rates and charges 
on intrastate traffic corresponding to the 
increases authorized by this Commis¬ 
sion in the above-cited proceedings on 


Interstate traffic, alleging that such re¬ 
fusal causes and results in undue and 
unreasonable advantage, preference and 
prejudice as between persons and locali¬ 
ties in intrastate commerce, on the one 
hand, and interstate commerce, on the 
other hand, and in undue, unreasonable 
and unjust discrimination against inter¬ 
state commerce in violation of section 
13 of the Interstate Commerce Act; 

It further appearing, that petitioners 
desire to except from the relief here 
sought the class rates on less-than-car- 
load intrastate traffic between points in 
Arizona served by the Southern Pacific 
Company; 

And it further appearing, that there 
have been brought in issue by the said 
petition rates and charges made or im¬ 
posed by authority of the State of 
Arizona: 

It is ordered , That In response to the 
said petition an investigation be, and it 
is hereby, instituted and that a hearing 
be held therein for the purpose of receiv¬ 
ing evidence from the respondents here¬ 
inafter designated and any other persons 
interested to determine whether the rates 
and charges of the common carriers by 
railroad, or any of them, operating in the 
State of Arizona, for the intrastate 
transportation of property, made or im¬ 
posed by authority of the State of Ari¬ 
zona, with the exception of class rates 
on less-than-carload intrastate traffic 
between points in Arizona served by the 
Southern Pacific Company, cause or will 
cause, by reason of the failure of such 
rates and charges to include increases 
corresponding to those permitted by this 
Commission for interstate traffic in Ex 
Parte No. 206 and Ex Parte No. 212, 
supra, any undue or unreasonable ad¬ 
vantage, preference or prejudice, as be¬ 
tween persons or localities in intrastate 
commerce, on the one hand, and Inter¬ 
state or foreign commerce, on the other 
hand, or any undue, unreasonable or un¬ 
just discrimination against or undue 
burden on interstate or foreign com¬ 
merce; and to determine what rates and 
charges, if any, or what maximum '•r 
minimum, or maximum and minimi i:n, 
rates and charges shall be prescribed to 
remove the unlawful advantage, prefer¬ 
ence, prejudice, discrimination, or undue 
burden, if any, that may be found to 
exist; 

It is further ordered , That all common 
carriers by railroad operating within the 
State of Arizona, subject to the jurisdic¬ 
tion of this Commission, be. and they are 
hereby, made respondents to this pro¬ 
ceeding; that a copy of this order be 
served upon each of the said respondents, 
and that the State of Arizona be notified 
of the proceeding by sending copies of 
tills order and of said petition by regis¬ 
tered mail to the Governor of the said 
State and to the Arizona Corporation 
Commission at Phoenix, Ariz.; 

It is further ordered , That notice of 
this proceeding be given to the public by 
depositing a copy of this order in the 
office of the Secretary of the Commission 
at Washington, D.C., for public inspec¬ 
tion, and by filing a copy with the Fed¬ 
eral Register Division, Washington. 
D.C.; 

And it is further ordered , That this 
proceeding be assigned for hearing at 
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such time and place as the Commission 
may hereafter designate. 

By the Commission, Division 2. 

[seal] Harold D. McCoy, 

Secretary. 

[FR. Doc. 59-2248; Piled. Mar. 10, 1959; 
8:47 a.rn.1 


[Notice 96] 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

March 12, 1959. 

Synopses of orders entered pursuant to 
section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
179). appear below: 

As provided in the Commission’s 
special rules of practice any interested 
person may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17(8) of the Interstate Com¬ 
merce Act, the filing of such a petition 
will postpone the effective date of the 
order in that proceeding pending its dis¬ 
position. The matters relied upon by 
petitioners must be specified in their 
petitions with particularity. 

No. MC-FC 61492. By order of Febru¬ 
ary 27, 1959, The Transfer Board ap¬ 
proved the transfer to Frank Beelman, 
Jr., St. Libory, Ill., of Certificate No. MC 
101432, issued January 2, 1942, to Joseph 
A. Rutter, doing business as Rutter Store 
Co., St. Libory, Ill., authorizing the 
transportation of: General commodities, 
excluding household goods, commodities 
in bulk, and other specified commodities, 
between St. Libory. Ill., and St..Louis. 
Mo., with no service authorized to or 
from intermediate points. Ernest A. 
Brooks II, 1301 Ambassador Building, St. 
Louis 1 , Mo., for applicants. 

No. MC-FC 61644. By order of Feb¬ 
ruary 27, 1959, The Transfer Board ap¬ 
proved the transfer to Ranger Transport 
Corp.. New York, N.Y., of Certificate No. 
MC 43274 issued March 17,1958, to James 
V. Meceli, Port Chester, N.Y., authoriz¬ 
ing the transportation of general com¬ 
modities. excluding household goods, 
commodities in bulk, and other specified 
commodities, over an irregular route 
between Bloomfield, Hoboken, and Jer¬ 
sey City, N.J., on the one hand, and. on 
tlie other, points in Bergen, Essex, Hud¬ 
son, Hunterdon, Middlesex, Morris, 
Passaic. Somerset, and Union Counties, 
N.J.; between points in Bergen, Burling¬ 
ton, Camden, Essex, Hudson. Hunterdon, 
Mercer, Middlesex, Morris. Monmouth, 
Passaic, Somerset, and Union Counties, 
N.J., on the one hand, and. on the other. 
Points in the New York, N.Y. Commercial 
Zone; and between points in Bergen, 
E^sex, Hudson, Middlesex, Morris, Pas¬ 
saic. Somerset, and Union Counties, N.J., 
j^id points in the New York Commercial 
Zone, on the one hand, and on the other, 
Manchester, Conn., points in that part of 
Connecticut on and west of U.S. Highway 
5 * Philadelphia, pa., and points in that 
To. 52—Part I-5 


part of Delaware County, Pa., on and east 
of U.S. Highway 202. Edward L. Amsel. 
Brooklawn Drive. Westport. Conn., for 
transferee. James Santamauro, Hamp- 
don. Conn., for transferor. 

No. MC-FC 61730. By order of Feb¬ 
ruary 27. 1959, The Transfer Board ap¬ 
proved the transfer to Aster Trucking 
Corp., Buffalo, N.Y., of Certificate No. 
MC 62234 Sub 1. issued July 17. 1952, in 
the name of James I. Moorhead and 
Robert S. Moorhead, a partnership, doing 
business as Moorhead Brothers, North 
East. Pa., authorizing the transportation, 
over irregular routes, of clay products, 
from points in Clarion County, Pa., to 
points in that part of New York south 
and west of Oswego County and west of 
Onondago, Cortland, and Broome Coun¬ 
ties, N.Y.; flour and other mill products, 
and feed, from Buffalo, N.Y., to points 
in twenty counties in Pennsylvania; coal, 
from New Bethlehem, Pa., and points 
within 10 miles thereof to Hamburg and 
Jamestown, N.Y., and points in New York 
within 10 miles of Jamestown; fertilizer, 
from Buffalo, N.Y., to points in Arm¬ 
strong, Clarion, Indiana, and Jefferson 
Counties, Pa. James P. Bryan, 1206 
Baldwin Building, Erie, Pa., for appli¬ 
cants. 

No. MC-FC 61826. By order of Feb¬ 
ruary 27, 1959, The Transfer Board ap¬ 
proved the transfer to Ferree Moving and 
Storage, Inc., Hammond, Ind., of a por¬ 
tion of Certificate No. MC 106181, issued 
May 7, 1956, to Wood and Myers Truck 
Line, Inc., South Haven, Mich., author¬ 
izing the transportation of: household 
goods, as defined by the Commission, 
between points in Michigan. Indiana, 
and Illinois. Carl L. Steiner, 39 South 
LaSalle Street, Chicago 3, Ill., for appli¬ 
cants. 

No. MC-FC 61828. By order of Feb¬ 
ruary 27, 1959, The Transfer Board ap¬ 
proved the transfer to Walter Taylor, 
Paul Peel, Herman Brinegar and F. S. 
Masterson, a partnership, doing business 
as Phillips Coach Lines Company, 102 
Oak Street. Nicholasville, Ky.. of Cer¬ 
tificates in Nos. MC 36290 and MC 36290 
Sub 1, issued April 16. 1942, and August 
15, 1939, respectively, to Otis Phillips, 
doing business as Phillips Coach Line, 
102 Oak Street, Nicholasville, Ky., au¬ 
thorizing the transportation of: Pas¬ 
sengers and their baggage, and express 
and newspapers in the same vehicles 
with passengers, between Lexington, Ky.. 
and Wilmore, Ky., and passengers and 
their baggage, in charter operations, 
from points in Jessamine, Boyle, and 
Mercer Counties, Ky., to New* Yoik, N.Y., 
and return. 

No. MC-FC 61832. By order of Feb¬ 
ruary 27, 1959, The Transfer Board ap¬ 
proved the transfer to Caveman Trans¬ 
port. Inc., Grants Pass, Oreg., of Cer¬ 
tificates Nos. MC 116375 and MC 116375 
Sub 2, issued July 18, 1957 and July 2, 
1958, respectively, to Charles Buckel, 
Springfield, Oreg., authorizing the trans¬ 
portation of: Lumber, from points in 
Lane and Linn Counties, Oreg.. to points 
in Nevada, and ore, from points in Cali¬ 
fornia on and north of U.S. Highway 40 
to points in Lane County, Oreg. I. R. 
Perry. P.O. Box 594, Grants Pass, Oreg., 
for applicants. 


No. MC-FC 61844. By order of Feb¬ 
ruary 27, 1959, The Transfer Board 
approved the transfer to Buckner Trans¬ 
fer & Storage Company, Inc., 2301 Mills 
Street, El Paso, Texas, of Certificate in 
No. MC 40485. issued May 29, 1941, to 
J. H. Buckner, doing business as Buckner 
Transfer Co.. 2301 Mills Street, El Paso, 
Texas, authorizing the transportation 
of: General Commodities , with the usual 
exceptions including household goods 
and commodities in bulk, from El Paso. 
Texas, to points within seven miles of 
the El Paso County Court House, El 
Paso Texas 

No. MC-FC 61936. By order of Feb¬ 
ruary 27, 1959, The Transfer Board 
approved the transfer to Herbert C. 
Gough. Jr., doing business as H. C. Gough 
& Son Transfer, Baltimore, Md. f of Per¬ 
mits Nos. 60160 and MC 60160 Sub 1, 
issued September 2, 1943 and July 24. 
1945, respectively, in the name of Herbert 
C. Gough and Herbert'C. Gough. Jr., a 
partnership, doing business as Herbert 

C. Gough & Son Transfer, Baltimore, 
Md., authorizing the transportation, 
over irregular routes, of malt beverages, 
from Baltimore, Md., to Alexandria, Va.. 
Wilmington, Del., Washington. D.C., and 
Richmond, Va.: empty malt beverage 
containers, from Alexandria. Va., Wil¬ 
mington. Del.. Washington, D.C., Rich¬ 
mond, Va., to Baltimore, Md.; scrap 
metal, from Baltimore, Md., to Phila¬ 
delphia. Pa.; and lumber and gas filters, 
from Baltimore and Sparrow’s Point, Md., 
to New York, N.Y. Return with no 
transportation for compensation except 
as otherwise authorized, to Baltimore and 
Sparrows Point. Dale C. Dillon, 1825 
Jefferson Place NW„ Washington 6, 

D. C., for applicants. 

No. MC-FC 61991. By order of Feb¬ 
ruary 27, 1959. The Transfer Board 
approved the transfer to C-M-D Trans¬ 
port. Inc., Vernon, California, of a Cer¬ 
tificate in No. MC 105537, issued June 2, 
1954, to West Coast Warehouse Corpora¬ 
tion, Long Beach. California, authorizing 
the transportation of sugar, chili pods, 
dried, cotton bale ties, and jute bagging, 
and general commodities, household 
goods, as defined by the Commission, and 
commodities in bulk, and other specified 
commodities, from, to, and between, 
specified points in California. R. Y. 
Schureman, Glanz & Russell, 639 South 
Spring Street. Los Angeles 14. California. 

No. MC-FC 62003. By order of Feb¬ 
ruary 27, 1959, The Transfer Board 
approved the transfer to Daniel Clapps 
and Anthony Clapps, a partnership, 
doing business as The Ellis Motor Lines, 
Torrington. Connecticut, of a portion of 
certificate in No. MC 21090 issued March 
6. 1941, to Nyack Express Company, Inc., 
Nyack, New York, authorizing the trans¬ 
portation of general commodities, not 
including household goods, as defined by 
the Commission, commodities in bulk, 
and other specified commodities, between 
points in Orange, Rockland, Sullivan, 
and Westchester Counties, N.Y., on the 
one hand, and, on the other. New York, 
N.Y., and points in Bergen, Essex. Hud¬ 
son, and Passaic Counties, N.J., and be¬ 
tween New York, N.Y., on the one hand, 
and, on the other, points in Bergen and 
Passaic Counties, N.J. John L. Collins, 
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Steele, Collins & Maxwell, 50 State 
Street, Hartford 3, Connecticut. 

[seal] Harold D. McCoy. 

Secretary . 

[F.R. Doc. 59-2249; Filed, Mar. 16, 1959; 
8:48 ajn.J 


FOURTH SECTION APPLICATIONS 
FOR RELIEF 

March 12,1959. 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with Rule 40 of the General Rules of 
Practice (49 CFR 1.40) and filed within 
15 days from the date of publication of 
this notice in the Federal Register. 

Long-and-Short Haul 

FSA No. 35294: Phosphate rock — Flor¬ 
ida mines to Roelyn, Iowa. Filed by O. 
W. South, Jr., Agent (SFA No. A3782), 
for interested rail carriers. Rates on 
phosphate rock, carloads from specified 
points in Florida to Roelyn, Fla. 

Grounds for relief: Short line distance 
formula. 

Tariff: Supplement 125 to Southern 
Freight Tariff Bureau tariff I.C.C. 1514. 

FSA No. 35295: Phosphate rock — Flor¬ 
ida mines to Louisiana and Texas points. 
Filed by O. W. South, Jr., Agent (SFA 
No. A3781), for interested rail carriers. 
Rates on phosphate rock, carloads from 
mines in Florida to specified points in 
Louisiana and Texas. 

Grounds for relief: Rail-barge-rail 
competition. 

Tariff: Supplement 125 to Southern 
Freight Tariff Bureau tariff I.C.C. 1514. 

FSA No. 35296: Soda ash — Saltville, 
Va., to Nashville, Term. Filed by O. W. 


South. Jr., Agent (SFA No. A3780), for 
interested rail carriers. Rates on soda 
ash, in bulk in bags, carloads from Salt¬ 
ville, Va.. to Nashville, Tenn. 

Grounds for relief: Market competi¬ 
tion in connection with like property 
from Baton Rouge and North Baton 
Rouge, La. 

Tariff: Supplement 101 to Southern 
Freight Tariff Bureau tariff I.C.C. 1538. 

FSA No. 35297: Substituted service — 
C. & O. Ry., for Hennis Freight Lines, 
Inc. Filed by Central and Southern 
Motor Freight Tariff Association, Incor¬ 
porated, Agent (No. 2), for the Chesa¬ 
peake and Ohio Railway Company and 
interested motor carriers. Rates on 
property loaded in trailers and trans¬ 
ported on railroad flat cars between Chi¬ 
cago, Ill., on the one hand, and Cincin¬ 
nati, Ohio, or Detroit, Mich., on the 
other, on traffic originating at or des¬ 
tined to points on motor carriers beyond 
the named points. 

Grounds for relief: Motor-truck 
competition. 

Tariff: Central and Southern Motor 
Freight Tariff Association, Incorporated, 
tariff MF-I.C.C. No. 198. 

FSA No. 35298: Substituted service — 
C. & O. Ry., for Smith Transfer Corp. 
Filed by Central and Southern Motor 
Freight Tariff Association, Incorporated, 
Agent (No. 3), for the Chesapeake and 
Ohio Railway Company. Smith Transfer 
Corporation and other motor carriers 
referred to in the application. Rates on 
property loaded in highway trailers and 
transported on railroad flat cars between 
Staunton, Va.. on the one hand, and 
Charleston, W. Va., on the other on 
traffic originating at or destined to points 
on motor carriers beyond the named 
points. 

Grounds for relief: Motor-truck 
competition. 


Tariff: Central and Southern Motor 
Freight Tariff Association tariff MF- 
I.C.C. No. 198. 

By the Commission. 

[seal] Harold D. McCoy, 

Secretary. 

[F.R. Doc. 59-2250: Filed. Mar. 16, 1959; 
8:48 a.m.J 


DEPARTMENT OF JUSTICE 

Office of Alien Property 

GERTRUDE LANGER 

Notice of Intention To Return Vested 
Property 

Pursuant to section 32(f) of the Trad¬ 
ing With the Enemy Act, as amended, no¬ 
tice is hereby given of intention to return, 
on or after 30 days from the date of pub¬ 
lication hereof, the following property, 
subject to any increase or decrease re¬ 
sulting from the administration thereof 
prior to return, and after adequate pro¬ 
vision for taxes and conservatory ex¬ 
penses: 

Claimant, Claim No., Property, and Location 

Gertrude Langer. nee Schmidt. Wuerttcm- 
berg, Germany; Claim No. 66431; $2,702.50 
In the Treasury of the United States. Vest¬ 
ing Order No. 19274. 

Executed at Washington, D.C., on 
March 9,1959. 

For the Attorney General. 

[seal] Paul V. Myron, 

Deputy Director, 
Office of Alien Property. 

[F.R. Doc. 58-2252; Filed, Mar. 16. 1959; 
8:48 a.m.] 
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Title 41—PUBLIC CONTRACTS 

Chapter I—Federal Procurement 
Regulations 

Introduction. 

Part 

1-1 General. 

1-2 Procurement by formal advertising. 

1-3 Procurement by negotiation. 

1-7 Contract clauses. 

1-11 Federal, State, and local taxes. 

1-12 Labor. 

1-16 Procurement forms. 

Authority: Part 1-1 to Part 1-16 issued 
under sec. 206(c), 63 Stat. 390; 40 UJ5.C. 

48G(C). 

INTRODUCTION 

1. Establishment of Federal Procure¬ 
ment Regulations System . The Chapter 
I of this Title 41 establishes a new Fed¬ 
eral Procurement Regulations System. 
Its application to the Department of 
Defense is limited to the extent stated 
in paragraph 5 of this Introduction. 
The System consists of two major ele¬ 
ments: (a) procurement policies and 
procedures for Government agencies 
prescribed by the Administrator of 
General Services in the “Federal Pro¬ 
curement Regulations” <FPR), and (b) 
the publication of agency implementing 
regulations in succeeding chapters of 
Title 41, including the gradual transfer 
to such succeeding chapters of existing 
agency regulations affecting procure¬ 
ment. Ultimately, Government procure¬ 
ment regulations will be contained in the 
same title of the Code of Federal Regula¬ 
tions for convenient utilization by both 
the public and the Government per¬ 
sonnel, Greater consistency in agency 
procurement regulations is anticipated 
under this System. 

2 . Background. The System is an out¬ 
growth of recommendations of the Presi¬ 
dent’s Cabinet Committee on Small 
Business and the work of the interagency 
Task Force for Review of Government 
Procurement Policies and Procedures, 
which was established by the Adminis¬ 
trator of General Services pursuant to a 
Presidential directive of September 26, 
1956. The System is intended to promote 
the objectives of eliminating needless 
inconsistencies between agency procure¬ 
ment regulations, minimizing complex¬ 
ities and inequities in procurement 
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policies and procedures, and making 
agency procurement regulations more 
readily available to businessmen and 
others concerned. 

3. Other procurement regulations. 
Procurement agencies are expected to 
issue, in the Federal Register, significant 
agency procurement policies and pro¬ 
cedures which implement or supplement 
the Federal Procurement Regulations, in 
order that business concerns and others 
interested may be informed of these 
policies and procedures. These regula¬ 
tions as prepared for the Federal Reg¬ 
ister will be in conformity with Federal 
Procurement Regulations style, arrange¬ 
ment, and numbering sequence, in order 
to facilitate their use. Further instruc¬ 
tions for agency implementation will be 
furnished later. 

4. Effect on existing GSA regulations. 
Existing GSA Governmentwide procure¬ 
ment regulations will gradually be trans¬ 
ferred to FPR (Chapter I). To this end, 
certain GSA regulations pertaining to 
procurement contained in Title 44 of the 
Code of Federal Regulations have been 
today repealed or superseded, as shown 
elsewhere in this issue of the Federal 
Register. 1 

5. Relationship to the Department of 
Defense. While the Federal Procure¬ 
ment Regulations are applicable to all 
executive agencies, they are not made 
mandatory on the Department of De¬ 
fense. except with respect to matters 
concerning standard Government forms 
and clauses. Federal Specifications and 
Standards, and except as directed by the 
President, Congress, or other authority. 
Therefore, the extent of implementation 
of FPR by the Department of Defense 
and participation in the System will be 
determined by that Department. How¬ 
ever, coordination with that Department 
in the development and issuance of these 
regulations is contemplated. 

6. Availability of the FPR. The Fed¬ 
eral Procurement Regulations will be 
published in the Federal Register. They 
will also be published in loose-leaf vol¬ 
ume form. The Regulations will be 
available in both forms from the Super¬ 
intendent of Documents, Government 
Printing Office, Washington 25, D.C., at 
nominal cost. All agency procurement 


‘See F.R. Doc. 59-2301 in Part I of this 
Issue. 


regulations (as well as FPR) published 
in Title 41 may be obtained from the 
Superintendent of Documents through 
an annual subscription to the Federal 
Register, and an annual accumulation 
of these regulations may be obtained 
from the same source by purchase of the 
volume containing Title 41 of the Code 
of Federal Regulations. 

7. Publishing technique. A unique 
feature of the FPR is its publication in 
the loose-leaf volume in a form which 
permits its publication in the Federal 
Register without necessity for editorial 
rearrangement. Agencies implementing 
the FPR may employ the same technique 
with resultant economies and adminis¬ 
trative simplicity. 

8. Program for completing FPR. The 
Federal Procurement Regulations pro¬ 
gram contemplates the issuance by the 
Administrator of General Services of a 
comprehensive set of procurement pol¬ 
icies and procedures which will be devel¬ 
oped and published in the months to 
come, and thereafter be revised as 
needed. This issue of the Federal 
Register contains a substantial portion 
of the regulatory material for inclusion 
in FPR. It is expected that initial pub¬ 
lication of the Federal Procurement 
Regulations will be substantially com¬ 
pleted within the next 12 months. 

9. Delegation of authority. There is 
today issued in the Notices Section of the 
Federal Register s a general delegation 
to executive agencies of authority to use 
Title in of the Federal Property and 
Administrative Services Act of 1949. The 
delegation will enable agencies to utilize 
fully the policies and procedures set forth 
in Part 1-3 of the Federal Procurement 
Regulations. This will assure a greater 
degree of uniformity in such matters, as 
contemplated by the recent enactment of 
Public Law 85-800 which specifically con¬ 
templated this delegation. Agencies 
utilizing Title HI of the Act for negoti¬ 
ated contracts may do so only subject to 
the safeguards, limitations, and controls 
of Part 1-3. 

10. Suggestions solicited . As noted in 
paragraph 11 of this Introduction, the 
new regulatory material becomes manda¬ 
tory approximately six months from the 
date hereof. This will allow agencies and 


*See FJR. Doc. 59-2302 In Part I of this 
Issue. 


1933 

















1934 


RULES AND REGULATIONS 


the public adequate opportunity to ap¬ 
praise them and submit recommenda¬ 
tions for any needed improvement. 

11. Effective dates of regulatory ma- 
terial. The PPR material contained in 
this issue of the Federal Register repre¬ 
sents (1) a codification of regulations 
previously prescribed by the Administra¬ 
tor of General Services which either have 
been in effect or which, by their terms, 
have not yet become effective; and (2) 
new regulatory material nob heretofore 
issued. Therefore, the effective dates of 
portions of these regulations will vary 
accordingly. The following specific por¬ 
tions will become effective as indicated 
below. 

(a) These portions are effective im¬ 
mediately: 

Subpart 1-1.0. 

Subpart 1-1.5 (GSA General Regula¬ 
tion 12, Dec. 12, 1952, is rescinded insofar 
as it applies to “procurement” as defined 
in FPR). 

Subpart 1-1.6 (GSA General Regula-_ 
tion 15. June 17, 1954, and Supplement 
No. 1, Aug. 19, 1954, are rescinded). 

Subpart 1-1.7 (GSA General Regula¬ 
tion 21, Jan. 30, 1959, is rescinded). 

Part 1-3, excluding Subpart 1-3.6, 
where agencies negotiate contracts under 
the general delegation of authority re¬ 
ferred to in paragraph 9 above. 

Subpart 1-11.4 (GSA Reg. l-II-209.Q3b 
is rescinded). 

Subpart 1-16.1 (GSA Reg. l-H-209.02 
is rescinded). 

Subpart 1-16.8 (GSA General Regula¬ 
tion 5, Dec. 19, 1950, insofar as it applies 
to “procurement” as defined in FPR, 
and GSA Reg. 1-II-214.00 are rescinded). 

(b) These portions are effective June 
1, 1959: 

Section 1-1.307 (GSA Reg. l-H-201.04 
is rescinded). 

Section 1-1.310 (GSA Reg. 1-II-210.02 
and GSA General Regulation 24, 
Mar. 6, 1959, are rescinded). 

Section 1-1.315 (GSA General Regula¬ 
tion 23. Mar. 6. 1959, is rescinded). 

Subpart 1-2.3 (GSA General Regula¬ 
tion 22, Feb. 2, 1959. is rescinded). 

Subpart 1-16.4 (GSA General Regula¬ 
tion 13, Mar. 19, 1953, Supplements Nos. 
1 and 2. June 19, 1953 and July 31, 1957, 
respectively, and GSA General Regula¬ 
tion 13. Revised, Jan. 29, 1959, are 
rescinded). 

(c) These portioris are effective Sep¬ 
tember 15,1959: 

Subpart 1-1.2. 

Subpart 1-1.3, except for sections in¬ 
dicated in (b> above. 

Subpart 1-1.9. 

Part 1-3, except as indicated in (a) 
above (GSA Reg. 1-II-211.00 and 217.00 
are rescinded). 

Subpart 1-7.1. 

Part 1-11, except Subpart 1-11.4. 

Part 1-12. 

Subpart 1-16.3. 

PART 1-1—general 

Sec. 

1-1.000 Scope of part. 

Subpart 1—1.0—Regulation System 
1-1.001 Scope of subpart. 

1-1.002 Purpose. 

1-1.003 Authority. 

1-1.004 Applicability. 

1-1.005 Exclusions. 


Sec. 


Sec. 

1-1.006 

Issuance. 

1-1.310-6 

1-1.006-1 

Code arrangement. 

1-1.310-7 

1-1.006-2 

Publication. 


1-1.006-3 

Copies. 

1-1.310-8 

1-1.006-4 

Coordination. 


1-1.007 

Arrangement. 

1-1.310-9 

1-1.007-1 

General plan. 

1-1.310-10 

1-1.007-2 

Numbering. 

1-1.310-11 

1-1.007-3 

Citation. 

1-1.311 

1-1.008 

Agency Implementation. 


1-1.009 

Deviation. 

1-1.312 

1-1.009-1 

Description. 

1—1-313 

1-1.009-2 

Procedure. 

1-1.314 


Subpart 1—1.1 —[Reserved! 

1-1.315 

Subpart 1—1.2—Definition of Terms 


1-1.201 

Definitions. 

1-1.315-1 

1—1.202 

Executive agency. 

1-1.315-2 

1-1.203 

Federal agency. 

1-1.315-3 


1-1.204 Head of the agency. 

1-1.205 Procuring activity. 

1-1.206 Head of the procuring activity. 

1-1.207 Contracting officer. 

1-1.208 Contract. 

1-1.209 Procurement. 

1-1.210 Supplies. 

1-1.211 Manufacturer. 

1-1.212 Regular dealer. 

1-1.213 Construction contractor. 

1-1.214 Service contractor. 

1-1.215 Government instrumentality. 

1—1.216 United States. 

1-1.217 Possessions. 

1-1.218 Negotiation. 

1-1.219 Contract modification. 

1-1.220 Procurement item. 

Subpart 1—1.3—General Policies 


1-1.300 
1-1.301 
1—1.302 
1-1.302-1 
1-1.302 2 

1-1.303 

1-1.304 

1-1.305 

1-1.305-1 

1-1.305-2 

1-1.305-3 

1-1.305-4 

1-1.305-5 

1-1.305-6 

1-1.306 

1-1.306-1 

1-1.307 

1-1.307-1 

1-1.307-2 

1-1.307-3 

1-1.307-4 

1-1.307-6 

1-1.307-6 

1-1.307-7 

1-1.307-8 

1-1.307-9 

1-1.308 

1-1.309 

1-1.310 

1-1.310-1 

1-1.310-2 

1-1.310-3 

1-1.310-4 

1-1.310-5 


Scope of subpart. 

Methods of procurement. 

Procurement sources. 

General. 

Production and research and de¬ 
velopment pools. 

Approval signatures. 

| Reserved. | 

Specifications. 

Mandatory use of Federal Specifi¬ 
cations. 

Exceptions to mandatory use of 
Federal Specifications. 

Deviations from Federal Specifi¬ 
cations. 

Optional use of Interim Federal 
Specifications. 

Use of Federal and Interim Fed¬ 
eral Specifications in Federal 
construction contracts. 

MUitary and departmental speci¬ 
fications. 

Standards. 

Mandatory use and application of 
Federal Standards. 

Purchase descriptions. 

ApplicabUity. 

General requirements. 

Commercial, and State and local 
government specifications and 
standards. 

Brand name products or equal. 

Limitations on use of brand name 
or equal purchase descriptions. 

Invitation for bids, brand name or 
equal descriptions. 

Bid evaluation and award, brand 
name or equal descriptions. 

Procedure for negotiated procure¬ 
ments and small purchases. 


Inspection and acceptance. 

1-1.701 

| Reserved.! 

1-1.702 

| Reserved.] 

1-1.703 

Responsible prospective contrac¬ 

1-1.704 

tor. 

1-1.705 

Scope. 

1-1.706 

General. 

1-1.707 

Applicability. 


General policy. 

1-1.708 

Standards. 

1-1.709 


Determination of responsibility. 

Information regarding responsi¬ 
bility. 

Capacity and credit of small busi¬ 
ness concerns. 

Pre-award on-site evaluation. 

Performance records. 

Subcontractor responsibility. 

Priorities, allocations, and allot¬ 
ments. 

(Reserved.] 

Records of contract actions. 

Solicitations for informational or 
planning purposes. 

Use of liquidated damages pro¬ 
visions in procurement con¬ 
tracts. 

General. 

Policy. 

Contract provisions. 


Subpart 1—1.4—[Reserved] 

Subpart 1—1.5—Contingent Fees 

1-1.600 Scope of subpart. 

1-1.501 Applicability. 

1-1.502 Improper influence. 

1-1.503 Covenant. 

1-1.504 General principles and standards 
applicable to the covenant. 

1-1.504-1 Use of principles and standards. 

1-1.504-2 Contingent character of the fee. 

1-1.504-3 Exceptions to the prohibition. 

1-1.504-4 Bona fide employee. 

1-1.504-5 Bona fide established commercial 
or selling agency maintained 
by the contractor for the pur¬ 
pose of securing business. 

1-1.504-6 Fees for '‘information.” 

1-1.505 Representation and agreement re¬ 
quired from prospective con¬ 
tractors. 

1-1.506 Interpretation of the representa¬ 
tion. 

1-1.507 Use of Standard Form 119. 

1-1.507-1 Form prescribed. 

1-1.507-2 Statement in lieu of form. 

1-1.507-3 Exceptions. 

1-1.508 Enforcement. 

1-1.508-1 Failure or refusal to furnish rep¬ 
resentation and agreement 

1-1.508-2 Failure or refusal to furnish 
Standard Form 119. 

1-1.508-3 Misrepresentations or violations 
of the covenant against con¬ 
tingent fees. 

1-1.509 Preservation of records. 

Subpart 1—1.6—Debarred ond Ineligible Bidden 

1-1.601 Purpose. 

1-1.602 Establishment and maintenance 

of a list of firms or individuals 
debarred or ineligible. 

1-1.603 Bases for debarment and ineligi¬ 

ble list entry. 

1-1.604 Treatment to be accorded firms 

or individuals in debarred or in¬ 
eligible status. 

1-1.605 Causes and conditions applicable 

to determination of debarment 
by an executive agency. 

1 -1.606 Agency procedure. 

1-1.607 General Services Administration 

responsibility. 

1-1.608 Supplemental names included for 

.other causes. 

Subpart 1-1.7—Small Business Concerns 

General. 

Policy. 

Applicability. 

Definitions. 

SBA representatives. 

Screening of procurements. 
Procurement set-asides for small 
business. 

Withdrawal of set-asides. 

SBA Certificates of Competency. 
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Subparf 1-1.8—[Reserved! 

Subpart 1—1.9—Reporting Possible Antitrust 
Violations 

Sec. 

1-1.901 General. 

1 - 1 .902 Documents to be transmitted. 

1-1.903 Additional information. 

§ 1-1.000 Scope of part. 

This part sets forth policies and pro¬ 
cedures concerning: the Federal Pro¬ 
curement Regulations System; definition 
of terms used throughout this chapter; 
general policies of procurement; contin¬ 
gent fees; debarred and ineligible bid¬ 
ders; small business concerns: and re¬ 
porting possible antitrust violations. 

Subpart 1-1.0—Regulation System 
§ 1—1.001 Scope of subpart. 

This subpart sets forth introductory 
information pertaining to the Federal 
Procurement Regulations System: its 
purpose, authority, applicability, issu¬ 
ance. arrangement, implementation, and 
deviation procedure. 

§ 1-1,002 Purpose. 

This subpart establishes the Federal 
Procurement Regulations System for the 
codification and publication of uniform 
policies and procedures applicable to the 
procurement of personal property and 
nonpersonal services (including con¬ 
struction) by executive agencies, except 
a> limited by the provisions of section 
1-1.004 with respect to the Department 
of Defense. The System includes regu¬ 
lations prescribed by the Administrator 
of General Services, called the Federal 
Procurement Regulations (FPR), as well 
as individual agency procurement regu¬ 
lations which implement and supple¬ 
ment the FPR. 

§ 1-1.003 Authority. 

The Federal Procurement Regulations 
S;. stem is prescribed by the Administra¬ 
tor of General Services under the Fed¬ 
eral Property and Administrative Serv¬ 
ices Act of 1949, and the FPR are 
developed in cooperation with the pro¬ 
curement agencies and are issued by 
him under the Act or other authority 
specially cited. 

§ 1-1.004 Applicability. 

Federal Procurement Regulations ap¬ 
ply to all Federal agencies to the extent 
specified in the Federal Property and 
-A iministrative Services Act of 1949 or 
in other law. Except for standard Gov¬ 
ernment forms and clauses, Federal 
Specifications and Standards, and ex¬ 
cept as directed by the President, Con¬ 
gress, or other authority, these Regula¬ 
tions are not mandatory on the 
Department of Defense. Therefore, the 
extent of their implementation within 
tl e Department of Defense and partici¬ 
pation in the System will be determined 
by that Department. The Regulations 
apply to procurements made within and 
outside the United States unless other¬ 
wise specified. 

§ 1-1.005 Exclusions. 

Certain Governmentwide policies and 
Procedures which come within the scope 
of this chapter neverthless may be ex¬ 
cluded from Federal Procurement Regu¬ 


lations. These exclusions include the 
following categories: 

(a) Subject matter which bears a se¬ 
curity classification. 

(b) Policy or procedure which is ex¬ 
pected to be effective for a period of less 
than six months. 

(c) Policy or procedure which is be¬ 
ing instituted on an experimental basis 
for a reasonable period. 

§ 1—1.006 Issuance. 

§__1—1.006—1 Code arrangement. 

Federal Procurement Regulations are 
issued in the Code of Federal Regulations 
as Chapter I of Title 41, Public Con¬ 
tracts. Succeeding chapters of Title 41 
are devoted to implementing and sup¬ 
plementing material developed and is¬ 
sued by particular Federal agencies to 
govern their procurement activities, as 
well as regulations of general application 
to procurement agencies issued by other 
Federal regulatory agencies, such as the 
Department of Labor under the Walsh- 
Healey Public Contracts Act. 

§ 1—1.006-2 Publication. 

Federal Procurement Regulations are 
published (in Title 41) in the daily issue 
of the Federal Register, in cumulated 
form in the Code of Federal Regulations, 
and in separate loose-leaf volume form. 

§ 1-1.006-3 Copies. 

Copies of Federal Procurement Reg¬ 
ulations in Federal Register and Code 
of Federal Regulations form may be pur¬ 
chased by Federal agencies and the pub¬ 
lic, at nominal cost, from the Superin¬ 
tendent of Documents, Government 
Printing Office, Washington 25, D.C. 
Copies of Federal Procurement Regula¬ 
tions in loose-leaf volume form may be 
obtained by Federal agencies from the 
General Services Administration, in a 
very limited quantity, and may be pur¬ 
chased by the public from the Superin¬ 
tendent of Documents. 

§ 1-1.006—1 Coordination. 

In the development of Federal Pro¬ 
curement Regulations, there will be solic¬ 
ited the views of interested Federal 
agencies and, where appropriate and 
feasible, the views of interested business 
and professional organizations. The 
Regulations w’ill be coordinated with the 
Small Business Administration to assure 
adequate consideration of small business 
interests. 

§ 1—1.007 Arrangement. 

§ 1—1.007—1 Genera! plan. 

The general plan, numbering system, 
and nomenclature used in the Federal 
Procurement Regulations conform with 
Federal Register standards approved for 
the FPR. 

§ 1—1.007—2 Numbering. 

The numbering system permits iden¬ 
tification of every unit. The first digit 
represents the chapter number allocated 
to each agency, followed by a dash. 
This is followed by the part number 
which may be one or more digits fol¬ 
lowed by a decimal point. The numbers 
after the decimal point represent, re¬ 
spectively, the subpart, section (in two 


digits), and, after the dash, subsection, 
paragraph, subparagraph, and further 
inferior divisions. For example, this di¬ 
vision is called “section 1-1.007-2,“ in 
which the first digit denotes the chapter, 
the second the part, the third the sub¬ 
part, the fourth and fifth the section, 
and the sixth the subsection. 

§ 1—1.007—3 Citation. 

Federal Procurement Regulations will 
be cited in accordance with Federal Reg¬ 
ister standards approved for the FPR. 
Thus, this section, when referred to in 
divisions of the Federal Procurement 
Regulations, should be cited as “section 
1-1.007-3 of this chapter." When this 
section is referred to formally in official 
documents, such as legal briefs, it should 
be cited as “41 CFR 1-1.007-3." Any 
section of Federal Procurement Regula¬ 
tions may be informally identified, for 
purposes of brevity, as “FPR" followed 
by the section number, such as “FPR 
1-1.007-3." 

§ 1—1.008 Agency implementation. 

As portions of FPR material are pre¬ 
scribed, agencies shall publish in the 
Federal Register implementing regula¬ 
tions deemed necessary for business con¬ 
cerns, and others properly interested, to 
understand basic and significant agency 
procurement policies and procedures 
which implement, supplement, or deviate 
from the FPR. Detailed instructions of 
interest primarily for Internal agency 
guidance need not be published. Imple¬ 
menting regulations shall be prepared to 
conform with FPR style and arrange¬ 
ment. 

§ 1—1.009 Deviation. 

§ 1-1.009-1 Description. 

As used in these Regulations, the term 
“deviation” includes any of the following 
actions: 

(a) When a prescribed contract clause 
is set forth verbatim, use of a contract 
clause covering the same subject matter 
which varies from that set forth. 

(b) When a standard or other form is 
prescribed, use of any other form for the 
same purpose. 

(c) Alteration of a prescribed stand¬ 
ard or other form, except as may be au¬ 
thorized in the Regulations. 

(d) The imposition of lesser or, where 
the regulation expressly prohibits, 
greater limitations than are imposed 
upon the use of a contract clause, form, 
procedure, type of contract, or upon any 
other procurement action, including but 
not limited to, the making or amendment 
of a contract, or actions taken in con¬ 
nection with the solicitation of bids or 
proposals, award, administration, or set¬ 
tlement of contracts. 

(e) When a policy or procedure is pre¬ 
scribed, use of any inconsistent policy or 
procedure. 

§ 1-1.009-2 Procedure. 

In the interest of establishing and 
maintaining uniformity to the greatest 
extent feasible, deviations from the Fed¬ 
eral Procurement Regulations shall be 
kept to a minimum and controlled as 
follows: 

(a) The head of each agency exercis¬ 
ing procurement authority shall pre- 
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scribe a formal procedure for the control 
of deviations within the agency. A copy 
of the procedure shall be furnished to 
the General Services Administration. 

(b) In individual cases, deviations 
may be authorized by the head of the 
agency or the officers designated by him 
for this purpose, in accordance with 
procedures established by the agency. 
In each instance the file shall disclose 
the nature of the deviation and the rea¬ 
sons for such special action. 

(c) Deviations in classes of cases shall 
be considered on an expedited basis 
jointly by the agency desiring the devia¬ 
tion and the General Services Adminis¬ 
tration unless, in the considered judg¬ 
ment of the agency and with due regard 
to the objective of uniformity, circum¬ 
stances preclude such joint effort. In 
such case, GSA will be notified of the 
deviation. 

(d) Except as otherwise authorized, 
when any deviation in a contract form 
provision is authorized, physical change 
may not be made in the printed form but 
shall be made by appropriate provision 
in the schedule, specifications, or con¬ 
tinuation sheet, as provided in agency 
procedures. 

Subpart 1—1.1 — [Reserved! 

Subpart 1—1.2—Definition of Terms 
§ 1—1.201 Definitions. 

For the purposes of this chapter, and 
unless otherwise indicated, the following 
terms have the meanings set forth in this 
subpart. 

§ 1—1.202 Executive agency. 

'‘Executive agency” means any execu¬ 
tive department (including the Depart¬ 
ments of the Army, the Navy, and the 
Air Force) or any independent establish¬ 
ment in the executive branch of the Gov¬ 
ernment. including any wholly-owned 
Government corporation. 

§ 1-1.203 Federal agency. 

"Federal agency” means any executive 
agency or any establishment in the legis¬ 
lative or judicial branch of the Govern¬ 
ment (except the Senate, the House of 
Representatives, and the Architect of 
the Capitol and any activities under his 
direction). 

§ 1—1.204 Head of the agency. 

"Head of the agency” means the Sec¬ 
retary, Attorney General, Postmaster 
General, Administrator, Governor, 
Chairman, or other chief official of an 
executive agency, unless otherwise in¬ 
dicated! including the assistant chief 
official of an executive agency and, for 
the military departments, the Under Sec¬ 
retary and Assistant Secretary of the 
Departments of the Army, Navy, and Air 
Force. 

§ 1—1.205 Procuring activity. 

"Procuring activity” means the or¬ 
ganizational element of an executive 
agency which has responsibility to con¬ 
tract for the procurement of personal 
property and nonpersonal services (in¬ 
cluding construction). 


§ 1-1.206 Head of the procuring ac¬ 
tivity. 

"Head of the procuring activity” 
means that official, intermediate between 
the head of the agency and the con¬ 
tracting officer, who has the responsibil¬ 
ity for supervision and direction of the 
procuring activity. 

§ 1—1.207 Contracting officer. 

"Contracting officer” means an official 
designated to enter into or administer 
contracts and make related determina¬ 
tions and findings. 

§ 1—1.208 Contract. 

"Contract” means establishment of a 
binding legal relation basically obligat¬ 
ing the seller to furnish personal prop¬ 
erty or nonpersonal sendees (including 
construction) and the buyer to pay 
therefor. It includes all types of com¬ 
mitments which obligate the Govern¬ 
ment to an expenditure of funds and 
which, except as otherwise authorized, 
are in writing. In addition to a two- 
signature document, it includes all 
transactions resulting from acceptance 
of offers by awards or notices of awards; 
agreements and job orders or task letters 
issued thereunder; letter contracts; 
letters of intent; and orders, such as pur¬ 
chase orders, under which the contract 
becomes effective by written acceptance 
or performance. It also includes con¬ 
tract modifications. 

§ 1—1.209 Procurement. 

"Procurement” means the acquisition 
(and directly related matters), from 
non-Federal sources, of personal prop¬ 
erty and nonpersonal services (including 
construction) by such means as purchas¬ 
ing, renting, leasing, contracting, or 
bartering, but not by seizure, condemna¬ 
tion. donation, or requisition. 

§ 1—1.210 Supplies. 

"Supplies” means procurement items 
as defined in section 1-1.220. 

§ 1—1.211 Manufacturer. 

"Manufacturer” means a person (or 
firm): 

(a) Who owns, operates, or maintains 
a factory or establishment that produces 
on the premises the materials, articles, or 
equipment required under the contract 
and of the general character described 
by the specifications; or 

(b) Who, if newly entering into a 
manufacturing activity, has made all 
necessary prior arrangements for manu¬ 
facturing space, equipment, and person¬ 
nel, to perform the manufacturing 
operations required for contract perfor¬ 
mance: and 

(c) Who, before being awarded a con¬ 
tract, satisfies the contracting officer that 
it qualifies under (a) or (b) of this sec¬ 
tion. 

§ 1—1.212 Regular dealer. 

(a) "Regular dealer” means a person 
(or firm): 

(1) Who owns, operates, or main¬ 
tains a store, warehouse, or other estab¬ 
lishment in which the materials, articles, 
or equipment of the general character 


described by the specifications and re¬ 
quired under the contract are bought, 
kept in stock, and sold to the public in 
the usual course of business; or 

(2) In the case of articles of par¬ 
ticular kinds (lumber and timber prod¬ 
ucts, coal, machine tools, raw cotton, pe¬ 
troleum, green coffee, tea, agricultural 
liming materials, or hay, grain, feed, or 
straw), who satisfies the requirements of 
the Regulations of the Secretary of La¬ 
bor (41 CFR 201.101(b) and 201.603(f)) 
under the Walsh-Healey Public Con¬ 
tracts Act; and 

(3) Who. before being awarded a 
contract, satisfies the contracting of¬ 
ficer that it is engaged in an established 
regular business meeting all the criteria 
of (1) or (2) of this paragraph (a). 

(b) It is not enough in the case of a 
regular dealer to show only that arrange¬ 
ments have been made to set up such a 
business. Before an award can be made, 
the dealer must show that it is an estab¬ 
lished going business regularly dealing 
in the particular articles, or articles of 
the general character, sought by the 
Government. 

§ 1-1.213 Construction contractor. 

"Construction contractor” means a 
person (or firm) who, before being 
awarded a contract, satisfies the con¬ 
tracting officer that he qualifies as one: 

(a) Who owns, operates, or maintains 
a place of business, regularly engaged in 
the construction, alteration, or repair of 
buildings, structures, communication fa¬ 
cilities, or other engineering projects, in¬ 
cluding the furnishing and installing of 
necessary equipment; or 

(b) Who, if newly entering into a con¬ 
struction activity, has made all necessary 
prior arrangements for personnel, con¬ 
struction equipment, and required li¬ 
censes to perform construction work. 

§ 1—1.214 Service contractor. 

"Service contractor” means a person 
(or firm) who, before being awarded a 
contract, satisfies the contracting officer 
that he qualifies as one: 

(a) Who owns, operates, or maintains 
a place of business, regularly engaged in 
performing nonpersopal services, such 
as the repair, maintenance, or rebuild¬ 
ing of personal property; the packing, 
crating, or moving of material; the op¬ 
eration of equipment or facilities; the 
rental of equipment or facilities; or the 
performance of administrative, profes¬ 
sional, or technical functions; or 

(b) Who. if newly entering into a serv¬ 
ice activity, has made all necessary prior 
arrangements for personnel, service 
equipment, and required licenses to per¬ 
form services. 

§ 1—1.213 Government instrumentality. 

"Government instrumentality” means 
any of the following: 

(a) An instrumentality of the U.S. 
Government. 

(b) An agency or instrumentality of a 
State or local government thereof, Ha¬ 
waii, possession, or Puerto Rico. 

(c) An agency or instrumentality of a 
foreign government. 
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g 1-1.216 United States. 

“United States”, when used in a geo¬ 
graphic sense, means the States and the 
District of Columbia. 

§ 1-1.217 Possessions. 

“Possessions” includes the Virgin Is¬ 
lands, the Canal Zone, Guam. American 
Samoa, Wake Island, Midway Island, 
and the guano islands, but does not in¬ 
clude Hawaii or the Commonwealth of 
Puerto Rico. 

g 1-1.218 Negotiation. 

“Negotiation” means the procedure for 
making contracts without formal 
advertising. 

§1-1.219 Contract modification. 

“Contract modification” means any 
written alteration in the specifications, 
delivery point, rate of delivery, contract 
period, price, quantity, or other contract 
provision of an existing contract, 
whether accomplished by unilateral ac¬ 
tion in accordance with a contract pro¬ 
vision or by mutual action of the parties 
to the contract. It includes (a) bilateral 
actions, such as supplemental agree¬ 
ments and amendments, and (b) uni¬ 
lateral actions, such as change orders, 
notices of termination, and notices of 
the exercise of an option. 

§ 1-1.220 Procurement Item. 

“Procurement item” means any per¬ 
sonal property or nonpersonal service, 
including construction. alteration* repair, 
or installation, which is the object of 
procurement. 

Subpart 1—1.3—General Policies 
§ 1-1.300 Scope of subpart. 

This subpart sets forth general policies 
with respect to (a) methods of procure¬ 
ment; (b) procurement sources; (c) 
types of contracts; (d) use of specifica¬ 
tions, standards, and purchase descrip¬ 
tions; (e) transportation costs; and (f) 
priorities, allocations, and allotments. 

§ 1—1.301 Methods of procurement. 

It shall be the objective to use that 
method of procurement which will be 
most advantageous to the Government— 
price, quality, and other factors con¬ 
sidered. Procurement shall be made on 
a competitive basis, w’hether by formal 
advertising or by negotiation, to the 
maximum practicable extent, in accord¬ 
ance with the policies and procedures 
set forth in this chapter. Procurement 
shall be effected by advertising for bids 
and thereafter awarding a contract to 
the lowest responsible bidder, except that 
when authorized procurement may be 
effected by negotiation in accordance 
with Part 1-3 of this chapter. 

§ 1-1.302 Procurement sources. 

§ 1-1.302—1 General. 

(a) Before taking procurement ac¬ 
tion. in accordance with this chapter, 
agencies shall have complied with appli¬ 
cable laws and regulations relative to 
obtaining supplies or services from Gov- 
cijunent sources and from contracts of 
other Government agencies. These in¬ 
clude excess and surplus stocks in the 
nands of any Government agency, Fed- 
Supply Schedules, General Services 


Administration Stores Stock, Federal 
Supply Service Consolidated Purchase 
Programs, Federal Prison Industries, 
Inc., and National Industries for the 
Blind. 

(b) Irrespective of whether the pro¬ 
curement of supplies or services from 
sources outside the Government is to be 
effected by formal advertising or by 
negotiation, competitive proposals 
(“bids” in the case of procurement by 
formal advertising,, “proposals” in the 
case of procurement by negotiation) 
shall be solicited from all such qualified 
sources as are deemed necessary by the 
contracting officer to assure such full 
and free competition as is consistent 
with the procurement of types of sup¬ 
plies and services necessary to meet the 
requirements of the agency concerned. 

§ 1—1.302—2 Production and research 
and development pools. 

(a) Description. A production or re¬ 
search and development pool is a group 
of concerns (1) which have associated 
together for the purpose of obtaining 
and performing jointly, or in conjunction 
with each other, contracts for supplies 
or services, or for research and develop¬ 
ment for defense use or to effectuate 
the purposes of the Small Business Act, 

(2) which have entered into a production 
pool agreement governing their organi¬ 
zation, relationship, and procedure, and 

(3) the agreement has been approved 
either in accordance with section 708 
of the Defense Production Act of 1950, 
as amended (Defense Production Pool), 
or in accordance with sections 9(d) or 
11 of the Small Business Act (Small 
Business Pool). Production pool par¬ 
ticipants are exempt from the “manu¬ 
facturer or regular dealer” requirement 
of the Walsh-Healey Public Contracts 
Act and of sections 1-1.2J1 and 1-1.212. 

(b) General rule. Except as pro¬ 
vided in this section 1-1.302-2, a produc¬ 
tion pool shall be treated for purposes 
of Government procurement on exactly 
the same basis as any other prospective 
or actual contractor. 

(c) Ascertainment of status. The con¬ 
tracting officer is responsible for ascer¬ 
taining whether a group of firms seeking 
to do business with the Government is a 
production pool. In ascertaining the 
status of a group representing that it is 
a pool, contracting officers may rely on 
a copy of the Small Business Administra¬ 
tion (SBA) or the Office of Civil and De¬ 
fense Mobilization (OCDM) notification 
of approval of the pool. Each executive 
agency should expeditiously disseminate 
to appropriate contracting officers in¬ 
formation received from SBA or OCDM 
concerning the approval of production 
pools. 

(d) Contracting with pools. 

(1) A bid or proposal of a produc¬ 
tion pool is not eligible for award to the 
pool unless submitted either by the pool 
in its own name or by an individual mem¬ 
ber expressly disclosing that it is on be¬ 
half of the pool. Except as to contracts 
to be awarded to incorporated pools, the 
contracting officer shall prior to award 
to a pool require to be deposited with 
him a certified copy of a power of attor¬ 
ney from each member of the pool who 
is to participate in the performance of 


the contract authorizing an agent to ex¬ 
ecute the bid, proposal, or contract on 
behalf of such member. A copy of each 
such power of attorney shall be appended 
to each executed copy of the contract re¬ 
tained by the Government. 

(2) Membership in a pool shall not 
of itself preclude individual members 
from submitting bids or proposals as in¬ 
dividuals on appropriate procurements. 
Bids or proposals submitted by an indi¬ 
vidual member of a pool shall not be 
considered when the individual member 
has participated in the bid or proposal 
submitted by the pool. 

(e) Responsibility of pool member . 
Where a member of a production pool 
has submitted a bid or proposal in its own 
name the pool agreement shall be con¬ 
sidered in determining the pool member’s 
responsibility. 

§ 1—1.303 Approval signatures. 

Approval signatures on contracts or 
purchase authorizations should be mini¬ 
mized to the greatest practical extent 
and, in the event that multiple approval 
signatures are required, they should, 
where possible, be obtained concurrently. 

§ 1-1.304 [Reserved.] 

§ 1—1.305 Specifications.* 

"Specification,” as used in this section 
1-1.305, is a clear and accurate descrip¬ 
tion of the technical requirements for a 
material, product, or service, including 
the procedure by which it will be deter¬ 
mined that the requirements have been 
met. Specifications for items or mate¬ 
rials contain also preservation, packag¬ 
ing, packing, and marking requirements. 
The identification of categories and in¬ 
tended use of such specifications are as 
follows: 

(a) Federal. A specification covering 
those materials, products, or services, 
used by or for potential use of two or 
more Federal agencies (at least one of 
which is a civil agency). or new items of 
potential general application, promul¬ 
gated by the General Services Adminis¬ 
tration and mandatory for use by all 
executive agencies. 

(b) Interim Federal. A potential Fed¬ 
eral specification issued in interim form, 
for optional use by agencies. Interim 
amendments to Federal Specifications 
are included in this definition. 

(c) Military (MIL). A specification 
issued by the Department of Defense, 
used solely or predominantly by and 
mandatory on military activities. (This 
definition includes both fully coordinated 
and limited coordination military 
specifications.) 

(d) Departmental. A specification 
developed and prepared by, and of in¬ 
terest primarily to a particular Federal 
civil agency, but which may be of use in 
procurement by other Federal agencies. 

§ 1—1.305—1 Mandatory use of Federal 
Specifications. 

Federal Specifications shall be used by 
all executive agencies, including the De- 


1 Other instructions concerning the use of 
specifications that are of interest -and ap¬ 
plicable to executive agencies, but which are 
of no interest to the public, are contained in 
General Sendees Administration Regulation 
1-VI, Part 2. 
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partment of Defense, in the procurement 
of supplies and services covered by such 
specifications; except as provided in sec¬ 
tions 1-1.305-2 and 1-1.305-3. 

§ 1—1.305—2 Exceptions to mandatory 

use of Federal Spec ill cat ions. 

Federal Specifications need not be 
used under the following circumstances: 

(a) The purchase is required under a 
public exigency and a delay would be in¬ 
volved in using the applicable specifica¬ 
tion to obtain agency requirements. 

(b) The total amount of the purchase 
does not exceed $2,500. (Multiple small 
purchases of the same item shall not be 
made for the purpose of avoiding the in¬ 
tent of this exception.) 

(c) The purchase involves items of 
construction for new processes, new in¬ 
stallations of equipment, or items for 
experiment, test, or research and devel¬ 
opment, until such time as specifications 
covering them are issued or it is deter¬ 
mined by the General Services Admin¬ 
istration, and the procuring agencies 
notified, that further deviations from 
the Federal Specifications will not be 
permitted: Provided . That, in connec¬ 
tion with such deviations, existing Fed¬ 
eral Specifications shall be used to the 
extent that they are applicable. 

(d) The purchase involves spare parts, 
components, or materials required for 
repair or maintenance of existing equip¬ 
ment, or for similar items required for 
maintenance or operation of existing fa¬ 
cilities or installations: Provided, That 
existing Federal Specifications shall be 
used to the extent that they are 
applicable. 

<e) The items are purchased in for¬ 
eign markets for use of overseas activ¬ 
ities of agencies. 

(f> An Interim Federal Specification 
is used by an agency in lieu of the 
Federal Specification. 

" (g) Where otherwise authorized by 
law. 

§ 1—1.305—3 Deviations from Federal 

Specifications. 

When the essential needs of an agency 
are not adequately covered by an exist¬ 
ing Federal Specification, and the pro¬ 
posed purchase does not come within 
the exceptions described in section 
1-1.305-2, the agency may authorize 
deviations from the Federal Specifica¬ 
tion; provided, that: 

(a) Requirements of existing Federal 
Specifications shall be used to the maxi¬ 
mum extent practicable. 

(b) Each agency taking such devia¬ 
tions shall establish procedures whereby 
a designated official having substantial 
procurement responsibility shall be re¬ 
sponsible for assuring that: 

(1) Federal Specifications are used, 
and provisions for exceptions and devia¬ 
tions are complied with; 

(2) Justifications for exceptions 
and deviations are subject to competent 
review before authorization, and that 
such justifications can be fully substan¬ 
tiated if post audit is required; 

(3) • Major or repeated deviations 
are not taken except os prescribed in this 
section 1-1.305-3; and 

(4) Notification or recommendation 
for change in the specification is sent 
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promptly to the General Services Ad¬ 
ministration by the designated official 
or subdivision at the agency level, 
through established agency channels, 
when— 

(i) Deviations taken are of a 
major nature such as to result in the 
entrance of a new item into the supply 
system of the agency as evidenced by 
the development of a new item identi¬ 
fication; or 

<ii) A deviation is taken repeat¬ 
edly. 

(5) Notification or recommendation 
for change in the specification shall be 
submitted, in duplicate, to the General 
Services Administration, Federal Supply 
Service, Washington 25, D.C. It shall 
include a statement of the deviations 
authorized by the agency, with Justifica¬ 
tion therefor, and. where applicable, 
recommendation for revision or amend¬ 
ment of the specification. 

(c) Deviations taken and reported by 
the agency in accordance with section 
l-1.305-3(b) may not be continued 
except under the following conditions: 

(1) Upon notification by an agency 
that major or repeated deviations have 
been taken and where ho recommenda¬ 
tion for change in the specification is 
made by the agency, the General Serv¬ 
ices Administration will notify the 
agency as to whether such deviations 
may be continued in subsequent procure¬ 
ment. In cases where deviations are not 
approved and where procurement by the 
agency has progressed to a point where 
it would be impracticable to amend or 
cancel the action, such action may be 
completed, but the deviation shall not 
be authorized by the agency in subse¬ 
quent procurement. 

(2) Where an agency has recom¬ 
mended changing the specification con¬ 
sistent with the deviations it has taken 
and reported, those deviations may be 
continued until such time as the recom¬ 
mended change is coordinated and 
incorporated in the specification; pro¬ 
vided, that where coordination with 
Federal agencies and industry, as appli¬ 
cable, does not result in acceptance of 
the change, such deviations shall not be 
authorized by the agency in subsequent 
procurement. 

§ 1—1.305—4 Optional use of Interim 
Federal Specifications. 

Interim Federal Specifications are for 
optional use. All agencies are urged to 
make maximum use of Interim Federal 
Specifications and to submit statements 
of suggested changes to the assigned 
agency for consideration in further de¬ 
velopment of the specifications for 
promulgation as Federal Specifications. 

§ 1—1.305—5 Use of Federal and Interim 
Federal Specifications in Federal con¬ 
struction contract*. 

When material, equipment, or services 
for which a Federal or Interim Federal 
Specification is available are specified in 
connection with Federal construction, 
the Federal or Interim Federal Specifica¬ 
tion shall be made a part of the specifi¬ 
cation for the construction contract, 
subject to the provisions in section 
1-1.305. 


§ 1—1.305-6 Military and departmental 
specifications. 

If no Federal Specification is available, 
existing Interim Federal, military, and 
departmental specifications which are 
listed in the Index of Federal Specifica¬ 
tions and Standards should be consid¬ 
ered and, wherever practicable, used by 
any agency having need therefor, con¬ 
sistent with the agency’s procedures 
establishing priority for use of such 
specifications. 

§ 1-1.306 Standard*. 1 

“Standards." as used in this section 
1-1.306, are descriptions which establish 
engineering or technical limitations and 
applications for materials, processes, 
methods, designs, or drafting room and 
other engineering practices, or any re¬ 
lated criteria deemed essential to achieve 
the highest practical degree of uniform¬ 
ity in materials or products, or inter¬ 
changeability of parts used in those 
products; and which may be used in 
specifications, invitations for bids, pro¬ 
posals. and contracts. The identification 
of the categories and intended use of 
such standards are as follows: 

' (a) Federal Standard . A standard 
promulgated by the General Services Ad¬ 
ministration, mandatory for use by all 
executive agencies, including the Depart¬ 
ment of Defense. 

(b) Interim Federal Standard . A 
standard intended for final processing 
as a new or revised Federal Standard, 
issued in interim form for optional use 
by executive agencies. 

(c) Military (MIL) Standard. A 
standard issued by the Department of 
Defense used solely or predominantly 
by and mandatory on military activities. 
This definition includes both fully co¬ 
ordinated and limited coordination mili¬ 
tary standards. 

(d) Departmental Standards. A stand¬ 
ard developed and prepared by, and of 
interest primarily to, a particular execu¬ 
tive civilian agency, but which may be 
used in procurement by other agencies. 

§ 1-1.306-1 Mandatory use and appli¬ 
cation of Federal Standard*. 

Federal Standards shall be used by all 
executive agencies, including the Depart¬ 
ment of Defense. Exceptions to this 
mandatory use requirement are as 
follows: 

(a) The exceptions in section 1-1.305 
relating to the mandatory use of Federal 
Specifications are for application to the 
use of Federal Standards. 

(b) In a specific case or class of cases 
an executive agency may be granted an 
exception by the General Services Ad¬ 
ministration on submission of an ade¬ 
quate justification therefor. 

§ 1—1.307 Purchase descriptions. 

§ 1-1.307-1 Applicability. 

(a) Purchase descriptions may be used 
in the procurement of supplies or serv¬ 
ices only when the use of formal (includ¬ 
ing interim and other temporary) Gov- 

1 Other instructions concerning the use of 
standards that j>re of interest and applicable 
to executive agencies, but which are of no 
interest to the public, are contained in Gen¬ 
eral Services Administration Regulation 
1-VI, Part 2. 
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eminent specifications and standards to 
describe such supplies or services is not 
required under applicable regulations. 
(See sections 1-1.305 and 1-1.306.) How¬ 
ever, where the use of a formal specifi¬ 
cation or standard is required, use of 
supplementary descriptive information 
which is consistent with the specification 
or standard is permissible. 

<b) Purchase descriptions used in 
competitive procurements shall not spec¬ 
ify a product having features which are 
peculiar to the product of one manufac¬ 
turer, producer, or distributor, and 
thereby preclude consideration of a prod¬ 
uct of another company, unless it has 
been determined that those particular 
features are essential to the Govern¬ 
ment’s requirements, and that similar 
products of other companies lacking 
those features would not meet the mini¬ 
mum requirements for the item. 

ic) Purchase descriptions, as well as 
other forms of specifications, must ac¬ 
curately reflect the needs of the Gov¬ 
ernment 

§ i-1.307—2 General requirements. 

Except as otherwise provided in sec¬ 
tions 1-1.307-3 and 1-1.307-4 purchase 
descriptions shall clearly and accurately 
describe the technical requirements or 
dr ired performance characteristics of 
the supplies or services to be procured; 
and, when appropriate, the testing pro¬ 
cedures which will be used in determin¬ 
ing whether such requirements or char¬ 
acteristics are met. When necessary, 
preservation, packaging, packing, and 
marking requirements shall be included. 
Purchase descriptions may contain refer¬ 
ences to formal Government specifica¬ 
tions and standards which are to form a 
portion of the purchase description. 

§ 1-1.307-3 Commercial, ami State and 
hx-al government specifications and 
standards. 

Purchase descriptions may include or 
consist of references to specifications 
and standards issued, promulgated, or 
adopted by technical societies or asso¬ 
ciations, or State and local governments, 
if such specifications and standards (a) 
are widely recognized and used in com¬ 
mercial practice, (b) conform to the re¬ 
quirements of section 1-1.307-2. and (c) 
are readily available to suppliers of the 
supplies or services to be procured. 

§ 1-1.307—1 Brand name products or 
equal. 

Purchase descriptions may consist of 
references to one or (preferably) more 
commercial products described by brand 
name and make or model number or 
other appropriate nomenclature (by 
which such products are offered for sale 
to the public by particular manufac¬ 
turers, producers, or distributors) fol¬ 
lowed by the words “or equal.” Such 
purchase descriptions, known as “brand 
name or equal” purchase descriptions, 
shall be used in accordance with sec¬ 
tions 1-1.307-5 through 1-1.307-9, and 
shall contain the following information, 
to the extent available, and such other 
Information as is necessary to describe 
the item required: 

<a) Complete common generic iden¬ 
tification of the item required, together 


with a description of the main and re¬ 
quired characteristics. 

(b) Complete name of manufacturer, 
producer, or distributor of each brand 
name product referenced. (Also, address 
if company is not well known.) 

(c) Applicable model, make, or catalog 
number for each brand name product 
referenced, and the catalog in which it 
appears. 

When necessary to describe adequately 
the item required, an applicable catalog 
description, or pertinent extracts there¬ 
from, may be used, providing such de¬ 
scription is identified in the invitation as 
being that of the particular named man¬ 
ufacturer, producer, or distributor. 

§ 1—1.307—3 Limitations on use of 
brand name or equal purchase de¬ 
scriptions. 

Brand name or equal purchase de¬ 
scriptions may be used only under the 
circumstances in (a) or (b) below: 

(a) When a suitable formal Govern¬ 
ment specification or standard is not 
available, and a purchase description of 
the type referred to in section 1-1.307-3 
is inadequate or unavailable, and a pur¬ 
chase description meeting the general 
requirements of section 1-1.307-2 cannot 
be prepared because— 

(1) Construction or composition of 
the product to be procured is too techni¬ 
cally involved; 

(2) Public exigency or military ne¬ 
cessity precludes timely development; or 

(3) It is impracticable or uneco¬ 
nomical to prepare a purchase descrip¬ 
tion. 

(b) When purchasing items for au¬ 
thorized resale, except military clothing. 

(c) The product to be referenced 
must, in any event, be regularly offered 
for sale to the public. 

(d) When a brand name or equal de¬ 
scription is used, a notation shall be 
made in the case file as to the reasons 
therefor. 

§ 1—1.307—6 Invitation for hid#, brand 
name or equal description#. 

When a brand name or equal purchase 
description is included in an invitation 
for bids: 

(a) The following shall be inserted 
after each item so described in the invi¬ 
tation, for completion by the bidder— 

Bidding on: 

Manufacturer’s Name_Brand_No. __ 

(b) In addition, the following clause 
shall be included in the invitation: 

Brand Names 

(For the purpose of this clause references 
to "brand name” shall mean brand name 
and/or make or model number.) 

(a) If articles have been Identified in this 
invitation by a "brand name or equal” de¬ 
scription. such reference is intended to be 
descriptive, but not restrictive, and is for 
the sole purpose of Indicating to prospective 
bidders a description of articles that will be 
satisfactory. Bidders are not expected to 
furnish exact duplicates but only articles 
which are equal, insofar as the Government’s 
needs are concerned, to the referenced brand 
name articles. Bids offering articles other 
than brand name articles referenced in this 
invitation will be considered only if such 
offered articles are clearly identified in the 
bids and bidders furnish with their bids (1) 


descriptive material, including cuts, illus¬ 
trations, drawings, or other graphic material, 
which wiU clearly show the characteristics 
of the articles offered, and (2) a statement 
showing in detail the differences between the 
articles offered and tho^e referenced in the 
invitation. Failure to furnish the Informa¬ 
tion required by (1) and (2) above will re¬ 
quire rejection of the bids. 

(b) Unless the bidder clearly indicates 
in his bid that he is offering a different 
article, his bid shall be considered as offering 
a brand name article referenced in the 
invitation. 

(c) Bidders are cautioned that in evalu¬ 
ating bids offering articles other than the 
brand names referenced In the invitation, 
the Government will consider that the bid¬ 
der intends to bind himself to furnish only 
the articles described In his bid and any 
attached descriptive material. 

If a bidder offering brand name articles 
which differ from those articles referenced 
in the Invitation proposes to modify the 
brand name articles he has identified in 
his bid so as to make the offered articles 
equal those referenced insofar as the needs 
of the Government are concerned, he shall 
(1) include in his bid a clear description 
of such proposed modifications, or (2) clear¬ 
ly mark any descriptive material to show the 
proposed modifications. Modifications j*ro- 
posed after bid opening will not be con¬ 
sidered. 

§ 1—1.307—7 Bid evaluation and award, 
brund name or equal descriptions. 

(a) Bids offering articles which differ 
from brand name articles referenced in 
the invitation for bids shall be consid¬ 
ered for award when the contracting 
officer determines, in accordance with 
the terms of the clause in section 1- 
1.307-6(b), that such articles are equal, 
insofar as the needs of the Government 
are concerned, to the articles referenced. 
Rejection of bids shall not be based on 
minor differences in design, construc¬ 
tion, or features which do not affect the 
suitability of an article for its intended 
use. 

(b) . Notices of award shall identify the 
specific articles (including any brand 
name and/or make or model number 
and any modifications of such brand 
name article specified in the bid) which 
the contractor has offered to furnish re¬ 
gardless of whether such articles are or 
are not of the brand name referenced 
in the invitation for bids. 

§ 1-1.307-8 Procedure for negotiated 
procurements and small purchases. 

(a) The policies and procedures 
prescribed in sections 1-1.307-6 and 
1-1.307-7 for formally advertised pro¬ 
curements shall be generally applicable 
to negotiated procurements. 

(b) The clause in section l-1.307-6(b) 
may be adapted for use in negotiated 
procurements. If use of the clause is 
not practicable (as may be the case in 
exigency purchases), suppliers shall be 
suitably informed that proposals offering 
articles different from the articles refer¬ 
enced by brand name will be considered 
if the contracting officer determines that 
such offered articles are equal in all sig¬ 
nificant and material respects to the 
articles referenced. 

(c) In small purchases within open- 
market limitations, such policies and 
procedures shall be applicable to the ex¬ 
tent practicable. 
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§ 1—1.307—9 Inspection and acceptance. 

Inspection and acceptance of deliveries 
shall be made on the basis of the item 
described in the notice of award and/or 
contract. 

§ 1-1.308 r Reserved.] 

§ 1-1.309 [Reserved.] 

§ 1—1.310 Responsible prospective con¬ 
tractor. 

§ 1-1.310-1 Scope. 

Section 1-1.310 prescribes policy and 
procedures governing executive agencies 
in determining, before award, whether 
prospective contractors for furnishing 
the Government supplies or nonpersonal 
services (including construction) qualify 
as responsible. 

§ 1-1.310-2 General. 

The award of contracts to bidders who 
are not responsible is a disservice to the 
Government, which may. by such awards, 
be denied acceptable supplies or services 
within the time required. It frequently 
is inequitable to the contractors them¬ 
selves, who may suffer hardship, some¬ 
times even business failure, as a result 
of defaults, deductions, and rejections 
because of inability to meet contract re¬ 
quirements. Moreover, such awards are 
unfair to other competing bidders, cap¬ 
able of performance, and discourage 
them from bidding on future procure¬ 
ments. It is essential, therefore, that 
precautions be taken to award contracts 
only to reliable and capable bidders who 
can reasonably be expected to comply 
with contract requirements. 

§ 1—1.310—3 Applicability. 

Tills section 1-1.310 is applicable to all 
procurements made by executive agencies 
in the United States, its possessions, 
Hawaii, and Puerto Rico and, to the ex¬ 
tent practicable, in other places. It is 
not applicable to orders placed under 
existing Government contracts, or to 
procurements from: (a) other govern¬ 
ments (foreign. State, or local) or their 
instrumentalities; (b) other United 
States Government departments and 
agencies or their instrumentalities (such 
as. Federal Prison Industries, Inc.); and 
<c) National Industries for the Blind. 

§ 1—1.310—1 General policy. 

It is the policy that contracts shall be 
awarded only to responsible prospective 
contractors. A “responsible prospective 
contractor” is one which is found by the 
contracting officer to meet the minimum 
standards set forth in section 1-1.310-5 
and such additional standards as may be 
prescribed for specific procurements by 
the agency concerned. 

§ 1—1.310-5 Standards. 

(a) In order to qualify as responsible, 
a prospective contractor must, in the 
opinion of the contracting officer, meet 
the following standards as they relate 
to the particular procurement under 
consideration: 

<1) Is a manufacturer, regular 
dealer, service contractor, or construc¬ 
tion contractor (as defined in Subpart 
1-1.2), or such other person or firm as 
may be found by the agency concerned 
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to be qualified and responsible as a source 
of supply; 

(2) Has adequate financial re¬ 
sources for performance, or has the abil¬ 
ity to obtain such resources as required 
during performance; 

(3) Has the necessary experience, 
organization, technical qualifications, 
skills, and facilities, or has the ability to 
obtain them (including probable sub¬ 
contractor arrangements); 

(4) Is able to comply with the pro¬ 
posed or required time of delivery or 
performance schedule; 

(5) Has a satisfactory record of 
integrity, judgment, and performance 
(contractors which are seriously delin¬ 
quent in current contract performance, 
considering the number of contracts and 
the extent of delinquencies of each, shall, 
in the absence of evidence to the con¬ 
trary or compelling circumstances, be 
presumed to be unable to fulfill this 
requirement); 

(6) Has not indicated an unwilling¬ 
ness or inability to conform to the 
requirements of the standard nondis¬ 
crimination clause; and 

(7) Is otherwise qualified and eligi¬ 
ble to receive an award under applicable 
laws and regulations. 

(b) Acceptable evidence of “ability to 
obtain” financial resources, experience, 
organization, technical qualifications, 
skills, and facilities (see (a) (2) and (3), 
above), generally shall be a firm commit¬ 
ment or arrangement for the rental, 
purchase, or other acquisition thereof. 

§ 1-1.31(1-6 Determination of responsi¬ 
bility. 

(a) No contract shall be awarded to 
any person or firm unless the contract¬ 
ing officer has first determined that such 
person or firm is responsible within the 
meaning of sections 1-1.310-4 and 1- 
1.310—5. The signing of a contract shall 
be deemed to be a certification by the 
contracting officer that he has deter¬ 
mined that the prospective contractor is 
responsible with respect to that contract. 

(b) In any case where the procure¬ 
ment exceeds $10,000, and the contract¬ 
ing officer (or contracting agency) con¬ 
siders such a statement advisable for 
justification or other reasons, the con¬ 
tracting officer shall prepare, sign, and 
place in the contract file a statement of 
the facts on which the determination of 
responsibility was based. Relevant fac¬ 
tors for consideration in determining 
whether such a statement is advisable 
would include the value, importance, or 
technical aspects of the procurement, or 
the fact that a pre-award on-site evalua¬ 
tion was considered necessary and that it 
was made. Any supporting documents 
or reports, including reports of pre¬ 
award on-site evaluation and any infor¬ 
mation to support determinations of 
responsibility of subcontractors, should 
be filed with the statement. 

§ 1-1.310-7 Information regarding re¬ 
sponsibility. 

Before making a determination of re¬ 
sponsibility, the contracting officer shall 
have sufficient current information to 
satisfy himself that the prospective con¬ 
tractor meets the standards in section 
1-1.310-5. Information from the follow¬ 


ing sources should be utilized before con¬ 
sidering making a pre-award on-site 
evaluation: 

(a) Information from the prospective 
contractor, including representations and 
other data contained in bids and pro¬ 
posals, or other written statements or 
commitments, such as financial assist¬ 
ance and subcontracting arrangements. 

(b) Other existing information within 
the agency, including financial data, the 
list of debarred and ineligible bidders 
(see Subpart 1-1.6), and records con- 

* cerning contractor performance. 

(c) Publications, including credit rat¬ 
ings, and trade and financial journals. 

(d) Other sources, including banks, 
other financial companies, and Govern¬ 
ment departments and agencies. 

§ 1-1.310-8 Capacity and credit of 
&mall business concerns. 

In the case of a prospective contractor 
which is a small business concern, if the 
contracting officer Is not satisfied that 
the prospective contractor meets the 
standards in section 1-1.310-5 only be¬ 
cause of the lack of adequate capacity or 
credit, he shall, before making a respon¬ 
sibility determination, comply with the 
requirements concerning Certificates of 
Competency issued by the Small Business 
Administration (see Subpart 1-1.7). 

§ 1—1.310—9 Pre-award on-site evalua¬ 
tion. 

(a) A pre-award on-site evaluation is 
an inspection of facilities and equipment 
with which a prospective contractor pro¬ 
poses to perfonn a contract, including in¬ 
terviews with contractor personnel. It 
is made at the direction of the contract¬ 
ing officer, generally by Government spe¬ 
cialists, to provide needed responsibility 
information. 

(b) Pre-award on-site evaluations 
need normally not be performed when 
the information sources stated in section 
1-1.310-7 yield sufficient data to enable 
a contracting officer to make a determi¬ 
nation regarding the responsibility of a 
prospective contractor. Generally, pre¬ 
award on-site evaluations are not neces¬ 
sary in connection with contracts of less 
than $10,000. 

(c) Pre-award on-site evaluations 
shall cover only those standards or por¬ 
tions thereof concerning which informa¬ 
tion available (from the sources listed in 
section 1-1.310-7) appears to be not cur¬ 
rent, sufficient, or reliable. 

§ 1—1.310—10 Performance records. 

Such records of contractor past per¬ 
formance shall be maintained as are 
considered necessary for the use of con¬ 
tracting officers in placing new procure¬ 
ments. Records in more complete de¬ 
tail should be maintained on contractors 
which have indicated by past actions 
that the character of their performance 
on contracts is questionable, and on new 
contractors whose reliability has not been 
established. 

§ 1-1.310-11 Subcontractor respond* 
bility. 

Generally, the evaluation of the quali¬ 
fications of subcontractors is a function 
of the prime contractor. However, to 
the extent that a prospective contractor 
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cannot meet the standard in section 
1-1.310-5(a) (3) except by means of pro¬ 
posed subcontracting, the prospective 
prime contractor shall not be considered 
to be responsible unless recent perform¬ 
ance history indicates an acceptable pur¬ 
chasing and subcontracting system or 
prospective major subcontractors are 
de termined by the contracting officer to 
satisfy that standard. 

§ 1-1.311 Priorities, allocations, and al¬ 
lotments. 

In the interest of maintaining a mini¬ 
mum priorities and allocations system as 
a mobilization preparedness measure, 
agencies shall require contractors to use 
ratings and allotment authority to sup¬ 
port defense needs to the extent required 
by regulations of the Business and De¬ 
fense Services Administration, Depart¬ 
ment of Commerce. 

§ 1-1.312 [Reserved.] 

§ 1-1.313 Records of contract actions. 

Each contract file should contain docu¬ 
mentation of actions taken with respect 
tc each contract, including final dispo¬ 
sition. To the extent that retained 
copies of documents do not represent all 
actions taken, suitable memoranda or 
a summary statement of such undocu¬ 
mented actions should be prepared 
promptly and be retained in the contract 
file. 

§ 1—1.314 Solicitations for informa¬ 
tional or planning purposes. 

It is the general policy of the Govern¬ 
ment to solicit bids, proposals, or quota¬ 
tions only where there is a definite in¬ 
tention to award a contract. However, 
in some cases requests for informational 
or planning purposes may be justified. 
In such cases the request shall clearly 
state its purpose, explaining that the 
Government does not intend to award a 
contract on the basis of the request, or 
otherwise pay for the information 
solicited. 

§ 1—1.31S Use of liquidated damages 
provisions in procurement contracts. 

§ 1-1.315—1 General. 

This section 1-1.315 prescribes (a) 
policy which shall govern executive 
agencies in the use of liquidated dam¬ 
ages provisions in contracts for supplies 
and services, including construction, en¬ 
tered into by formal advertising or by 
negotiation, and <b) a provision which 
shall be inserted in contracts for sup¬ 
plies and services, other than construc¬ 
tion, when liquidated damages are 
stipulated. 

§ 1 -1.313—2 Policy. 

(a) Liquidated damages provisions 
may be used only where both: (1) the 
time of delivery or performance is such 
an important factor in the award of 
the contract that the Government may 
reasonably expect to suffer damage if 
the delivery or performance is delayed, 
and (2) the extent or amount of such 
damage would be difficult or impossible 
of ascertainment or proof. 

(b) In making decisions as to whether 
liquidated damages provisions are to be 
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used, consideration should be given to 
their probable effect on such matters as 
pricing, competition, and the costs and 
difficulties of contract administration, 
as well as the availability of provision 
elsewhere in the contract for recovery 
of excess costs in termination cases. 

(c) The rate of liquidated damages 
stipulated must be reasonable in relation 
to anticipated damages, considered on a 
case-by-case basis, since liquidated dam¬ 
ages fixed without any reasonable refer¬ 
ence to probable damages may be held 
to be not compensation for anticipated 
damages caused by delay, but a penalty, 
and therefore unenforceable. 

(d) Where a liquidated damages pro¬ 
vision is included in a contract and a 
basis for tennination for default exists, 
appropriate action should be taken ex¬ 
peditiously by the Government to obtain 
performance by the contractor or to ex¬ 
ercise its right to terminate as provided 
in the contract. If delivery or perform¬ 
ance is desired after termination for 
default, efforts must be made to obtain 
either delivery or performance elsewhere 
within a reasonable time. Efficient ad¬ 
ministration of contracts containing 
liquidated damages provisions is impera¬ 
tive to prevent undue loss to defaulting 
contractors and to protect the interests 
of the Government. 

(e) Whenever any contract includes a 
provision for liquidated damages for de¬ 
lay, the Comptroller General, on the rec¬ 
ommendation of the head of the agency 
concerned, is authorized and empowered, 
by law. to remit the whole or any part of 
such damages as in his discretion may be 
just and equitable. 

§ 1—1.315—3 Contract provisions. 

(a) Supply or service contracts. 
When a liquidated damages provision is 
to be used in a supply or service contract 
which includes Standard Form 32, Gen¬ 
eral Provisions (Supply Contract), the 
following provision shall be inserted in 
the invitation for bids and an appro¬ 
priate rate(s) of liquidated damages 
(determined pursuant to section 1-1.315- 
2 ) shall be stipulated: 

Liquidated Damages 

Article 11(f) of Standard Form 32. General 
Provisions (Supply Contract), is redesig¬ 
nated as Article 11(g) and the iollowlng is 
inserted as Article 11(f): 

(f) (l) In the event the Government exer¬ 
cises its right of termination as provided in 
paragraph (a) above, the Contractor shall be 
liable to the Government for excess costs as 
provided in paragraph (b) above and, in 
addition, for liquidated damages, in the 
amount set forth elsewhere in this contract, 
as fixed, agreed, and liquidated damages for 
each calendar day of delay, until such time 
as the Government may reasonably obtain 
delivery or performance of similar supplies or 
services. 

(il) If the contract is not so terminated, 
notwithstanding delay as provided in para¬ 
graph (a) above, the Contractor shall con¬ 
tinue performance and be liable to the Gov¬ 
ernment for such liquidated damages for 
each calendar day of delay until the supplies 
are delivered or services performed. 

(ill) The Contractor shall not be liable for 
liquidated damages for delays due to causes 
which would relieve him from liability for 
excess costs as provided in paragraph (c) of 
this clause. 


(b> Construction contracts. Liqui¬ 
dated damages provisions for construc¬ 
tion contracts are contained in the 
Termination for Default-Damages for 
Delay-Time Extensions clauses of both 
Standard Form 19. Invitation, Bid and 
Award (Construction. Alteration or Re¬ 
pair) , and Standard Form 23A, General 
Provisions (Construction Contracts). 

Subpart 1-1.4—[Reserved! 

Subpart 1-1.5—Contingent Fees 
§ 1—1.500 Scope of subpnrt. 

This subpart prescribes the use by ex¬ 
ecutive agencies of the “covenant against 
contingent fees” and sets forth the 
policies, forms, methods, procedure, prin¬ 
ciples, and standards related thereto. 
The requirements of this subpart have 
as their objective the prevention of im¬ 
proper influence in connection with the 
obtaining of Government contracts, the 
elimination of arrangements w’hich en¬ 
courage the payment of inequitable and 
exorbitant fees beating no reasonable 
relationship to the services actually per¬ 
formed, and the prevention of unwar¬ 
ranted expenditure of public funds which 
inevitably results therefrom. The meth¬ 
ods used to achieve these objectives are 
the requirement for disclosure of the de¬ 
tails of arrangements under which agents 
represent concerns in obtaining Govern¬ 
ment contracts, and the prohibiting, by 
use of the covenant against contingent 
fees, of certain types of contractor-agent 
arrangements. 

§ 1-1.501 Applicability. 

The provisions of this subpart apply 
to all contracts for the procurement of 
personal property and nonpersonal serv¬ 
ices. including the procurement of con¬ 
struction. The Criminal Code will apply 
in any case involving actual criminal 
conduct. 

§ 1—1.502 Improper influence. 

The term “improper influence” means 
influence, direct or indirect, which in¬ 
duces or tends to induce consideration 
or action by any employee or officer of 
the United States with respect to any 
Government contract on any basis other 
than the merits of the matter. 

§ 1—1.503 Covenant. 

Executive agencies shall include in 
every negotiated or advertised contract 
a “covenant against contingent fees” 
substantially as follows (set forth as 
article 20 of Standard Form 32. General 
Provisions (Supply Contract), and ar¬ 
ticle 15 of Standard Form 23A, General 
Provisions (Construction Contract)): 

Covenant Against Contingent Fees 

The Contractor warrants that no person or 
selling agency has been employed or retained 
to solicit or secure this contract upon an 
agreement or understanding for a commis¬ 
sion, percentage, brokerage, or contingent 
fee, excepting bona fide employees or bona 
fide established commercial or selling agen¬ 
cies maintained by the Contractor for the 
purpose of securing business. For breach or 
violation of this warranty the Government 
shall have the right to annul this contract 
without liability or In its discretion to deduct 
from the contract price or consideration the 
full amount of such commission, percentage, 
brokerage, or contingent fee. 
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§ 1—1.SOI Genera! principles and stand¬ 
ards applicable to the covenant. 

§ 1—1.50*1—1 Use of principles and 
standards. 

The principles and standards set forth 
in this subpart are intended to be used 
as a guide in the negotiation, awarding, 
administration, and enforcement of 
Government contracts. 

§ 1—1.504—2 Contingent character of the 
fee. 

Any fee whether called commission, 
percentage, brokerage, or contingent fee, 
or otherwise denominated, is within the 
purview of the covenant if. in fact, any 
portion thereof is dependent upon suc¬ 
cess in obtaining or securing the Gov¬ 
ernment contract or contracts involved. 
The fact, however, that a fee of a con¬ 
tingent nature is involved does not pre¬ 
clude a relationship which qualifies 
under the exceptions to the prohibition 
of the covenant. 

§ 1—1.504—3 Exceptions to the prohibi¬ 
tion. 

There are excepted from the prohibi¬ 
tion of the covenant “bona fide em¬ 
ployees” and “bona fide established 
commercial or selling agencies main¬ 
tained by the contractor for the purpose 
of securing business/* 

§ 1—1.504—4 Bonn fide employee. 

(a) The term “bona fide employee/* 
for the purpose of the exception to the 
prohibition of the covenant, means an 
individual (including a corporate officer) 
employed by a concern in good faith to 
devote his full time to such concern and 
no other concern and over whom the 
concern has the right to exercise super¬ 
vision and control as to time, place, and 
manner of performance of work. It is 
recognized that a concern, especially a 
small business concern, may employ an 
individual who represents other con¬ 
cerns. The factors set forth in section 
1-1.504-5<b) except subparagraph (4) 
thereof, shall be applied to determine 
whether such an individual comes within 
the exception to the prohibition of the 
covenant. 

(b) The hiring must contemplate some 
continuity and it may not be related only 
to the obtaining of one or more specific 
Government contracts. 

(c) An employee is not “bona fide” 
who seeks to obtain any Government 
contract or contracts for his employer 
through the use of improper influence 
or who holds himself out as being able 
to obtain any Government contract or 
contracts through improper influence. 

(d> A person may be a bona fide em¬ 
ployee whether his compensation is on 
a fixed salary basis or, when customary 
in the trade, on a percentage, commis¬ 
sion or other contingent basis, or a 
combination of the foregoing. 

§ 1—1.504—5 Bona fide estublihhed rom- 
men ial or selling ageney maintained 
by the contractor for the purpose of 
securing business. 

(a) An agency or agent is not “bona 
fide” which seeks to obtain any Govern¬ 
ment contract or contracts for its prin¬ 
cipals through the use of improper in¬ 
fluence or which holds itself out as being 


able to obtain any Government contract 
or contracts through improper influence. 

(b) In determining whether an agency 
is a “bona fide established commercial 
or selling agency maintained by the con¬ 
tractor for the purpose of securing busi¬ 
ness/* the factors set forth below shall 
be considered. They are necessarily in¬ 
capable of exact measurement or precise 
definition and it is neither possible nor 
desirable to prescribe the relative weight 
to be given any single factor as against 
any other factor or as against all other 
factors. The conclusions to be reached 
in a given case will necessarily depend 
upon a careful evaluation of the agree¬ 
ment and other attendant facts and 
circumstances. 

(1) The fees charged should not be 
inequitable and exhorbitant in relation 
to the services actually rendered. That 
is, the compensation should be commen¬ 
surate with the nature and extent of 
the services and should not be excessive 
as compared with the fees customarily 
allowed in the trade concerned for simi¬ 
lar services related to commercial (non- 
Govemment) business. In evaluating 
reasonableness of the fee, there should 
be considered services of the agent other 
than actual solicitation, as for example, 
technical, consultant or managerial serv¬ 
ices, and assistance in the procurement 
of essential personnel, facilities, equip¬ 
ment, materials, or subcontractors for 
performance of the contract. 

(2) The selling agency should have 
adequate knowledge of the products and 
the business of the concern represented, 
as well as other qualifications necessary 
to sell the products or services on their 
merits. 

(3) There should ordinarily be a 
continuity of relationship between the 
contractor and the agency. The fact 
that the agency has represented the con¬ 
tractor over a considerable period of 
time is a factor for favorable consider¬ 
ation. It is not intended, however, to 
disqualify newly established contractor- 
agent relationships where a continuing 
relationship is contemplated by the 
parties. 

(4) It should appear that the agency 
is an established concern. The agency 
may be either one which has been in 
business for a considerable period of 
time or a new agency which is a pres¬ 
ently going concern and which is likely 
to continue in business as a commercial 
or selling agency in the future. The 
business of the agency should be con¬ 
ducted in the agency name and charac¬ 
terized by the customary indicia of the 
conduct of a regular business. 

(5) The fact that a selling agency 
confines its selling activities to the field 
of Government contracts does not, in and 
of itself, disqualify it under the cove¬ 
nant. The fact, however, that the selling 
agency is employed to secure business 
generally, that is, to represent the con¬ 
cern in connection with sales to the Gov¬ 
ernment as well as regular commercial 
sales to non-Government activities is a 
factor entitled to favorable consideration 
in evaluating the case as one coming 
within the authorized exception. Ar¬ 
rangements confined, however, to obtain¬ 
ing Government contracts, particularly 


those involving a selling agency organ¬ 
ized immediately prior to or during 
periods of expanded procurement re¬ 
sulting from conditions of national 
emergency, must be closely scrutinized. 

§ 1—1.504—6 Fees for “information.” 

Contingent fees paid for “informa¬ 
tion” leading to obtaining a Government 
contract or contracts are included in the 
prohibition and, accordingly, are in 
breach of the covenant unless the agent 
qualifies under the exception as a bona 
fide employee or a bona fide established 
commercial or selling agency maintained 
by the contractor for the purpose of 
securing .business. 

§ 1—1.505 Representation and agree¬ 
ment required from prospective con¬ 
tractors* 

Except as provided in section 1-1.507-3, 
each executive agency shall inquire of 
and secure a w'ritten representation from 
prospective contractors as to whether 
they have employed or retained any com¬ 
pany or person (other than a full-time 
employee working solely for the prospec¬ 
tive contractor) to solicit or secure the 
contract, and shall secure a written 
agreement to furnish information relat¬ 
ing thereto as required by the contract¬ 
ing officer. Where an invitation for bids 
is issued, this inquiry shall be made (and 
written representation and agreement 
secured) by requiring the bidder <or 
contractor) to check the appropriate box 
in the following statement (which ap¬ 
pears on Standard Form 21, Bid Form 
(Construction Contract), Standard Form 
30. Invitation and Bid (Supply Con¬ 
tract), and Standard Form 33, Invita¬ 
tion. Bid and Award (Supply Contract)) 
to be included in the invitation or bid 
form: 

The bidder represents: (a) that he □ 
has, □ has not. employed or retained any 
company or person (other than a full-time 
bona fide employee working solely for the 
bidder to solicit or secure this contract, and 
(b) that he □ has, □ has not, paid or 
agreed to pay any company or person (other 
than a full-time bona fide employee working 
solely for the bidder any fee, commission, 
percentage or brokerage fee, contingent upon 
or resulting from the award of this contract; 
and agrees to furnish information relating 
to (a) and (b) above as requested by the 
Contracting Officer. (Note: For interpreta¬ 
tion of the representation, including the 
term “bona fide employee/' see Code of 
Federal Regulations, Title 41. Chapter I. 
Subpart 1-1.5.) 

§ 1—1.506 Interpretation of the repre¬ 
sentation. 

fa) For the purpose of the represen¬ 
tation and agreement required from the 
prospective contractor, as described in 
section 1-1.505, the definition of “bona 
fide employee” is as specified in section 
1-1.504-4. 

(b) The fact that the prospective con¬ 
tractor retains a person who does not 
devote his full time solely to the prospec¬ 
tive contractor does not necessarily mean 
that the relationship involved is in 
violation of the covenant against con¬ 
tingent fees or that there is any stigma 
attached to the contractor-agent rela¬ 
tionship. It does mean, however, that 
the prospective contractor must fill out 
the representation in the affirmative 
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and, as required, furnish information 
with respect to such employment or 
retention. 

(c) If the representation would other¬ 
wise be answered in the affirmative the 
fact that the person employed or retained 
by the bidder or contractor is an attor¬ 
ney, or a public relations consultant, or 
has any other special or professional 
title, does not permit answer in the 
negative. 

§ 1-1.507 Use of Standard Form 119. 

§ 1-1.507—1 Form prescribed. 

Pursuant to the Act and in further¬ 
ance of the objectives stated in section 
1-1.500, Standard Form 119 (December 
1952 >, Contractor’s Statement of Con¬ 
tingent or Other Fees for Soliciting or 
Securing or Resulting from Award of 
Contract, is hereby prescribed and shall 
be used in accordance with the provi¬ 
sions of this subpart. Except as pro¬ 
vided in section 1-1.507-3, this form 
shall be used without deviation by execu¬ 
tive agencies whenever either part of 
the inquiry provided for in section 
1-1.505 is answered in the affirmative. 
The form shall be used also without 
deviation in any other case where an 
executive agency desires to obtain such 
information. When, after use of the 
fomi, further information is required, 
it may be obtained in any appropriate 
manner. Submission of the form shall 
be required, normally, only of successful 
bidders and contractors. 

§ 1-1.507—2 Statement in lieu of form. 

Any bidder or proposed contractor 
who has previously furnished a Standard 
Form 119 to the office issuing the in¬ 
vitation or negotiating the contract may 
be permitted to accompany his bid, or 
submit in connection with the proposed 
contract, a signed statement (a) indicat¬ 
ing when such completed form was 
previously furnished, (b> identifying by 
number the previous invitation or con¬ 
tract in connection with which such 
form was submitted, and (c)* represent¬ 
ing that the statements in such previ¬ 
ously furnished form are applicable to 
such subsequent bid or contract. In 
such case, submission of an additional 
completed Standard Form 119 need not 
be required. 

§ 1-1.507—3 Exceptions. 

The inquiry and agreement specified 
in section 1-1.505 need not be made and 
submission of Standard Form 119 need 
not be requested in connection with the 
following: 

(a) Any advertised contract in which 
the aggregate amount involved does not 
exceed $25,000. 

<b) Any negotiated contract in which 
the aggregate amount involved does not 
exceed, in the case of the Department of 
Defense. $5,000; in all other cases, $2,500. 

( c) Any negotiated contract for per¬ 
ishable subsistence supplies in which 
the aggregate amount involved does not 
exceed $25,000. 

<d) Any contract for services which 
are required to be performed by an indi¬ 
vidual contractor in person under Gov¬ 
ernment supervision and paid for on a 
time basis. 


(e) Any contract for public utility 
sendees furnished by a public utility 
company where the utility company’s 
rates for the services furnished are sub¬ 
ject to regulation by Federal. State, or 
other regulatory body and the public util¬ 
ity company is the sole source of supply. 

(f) Contracts to be made in foreign 
countries. 

(g) Any other contracts, individually 
or by class, of the Department of De¬ 
fense, designated by the Secretary, Un¬ 
der Secretary, or Assistant Secretary of 
a military department. Reports of any 
such exceptions shall be filed promptly 
with the Administrator of General Serv¬ 
ices. 

§ 1—1.508 Enforcement. 

§ 1—1.508—1 Failure or refusal to fur¬ 
nish representation anil agreement. 

Each executive agency shall take the 
necessary steps to assure that the indi¬ 
cated successful bidder or proposed con¬ 
tractor lias furnished a representation 
(negative or affirmative) and agreement 
as described in section 1-1.505. 

(a; If the indicated successful bidder 
or proposed contractor makes such rep¬ 
resentation in the negative, such repre¬ 
sentation may be accepted and award 
mad* or offer accepted in accordance 
with established procedure. 

(b) If the indicated successful bidder 
or proposed contractor makes such rep¬ 
resentation in the affirmative, a com¬ 
pleted Standard Form 119 shall be 
requested from the bidder or proposed 
contractor. In the case of formal adver¬ 
tising, the making of an award in accord¬ 
ance with established procedure need not 
be delayed pending receipt of the form. 
In the case of negotiation, if the proposed 
contractor makes such representation in 
the affirmative, he shall be required to 
file a completed Standard Form 119. prior 
to acceptance of the offer or execution 
of the contract unless the head of the 
executive agency (including, for this 
purpose, any military department) con¬ 
cerned, or his authorized representative, 
considers that the interest of the Gov¬ 
ernment will be prejudiced by the sus¬ 
pension of negotiations pending receipt 
and consideration of an executed Stand¬ 
ard Form 119. 

(c) If the indicated successful bidder 
or proposed contractor fails to furnish 
the representation and agreement as de¬ 
scribed in section 1-1.505, such failure 
shall be considered a minor informality 
and, prior to award, such bidder or pro¬ 
posed contractor shall be afforded a fur¬ 
ther opportunity to furnish such repre¬ 
sentation ana agreement. A refusal or 
failure to furnish such representation 
and agreement, after such opportunity 
has been afforded, shall require rejec¬ 
tion of the bid or offer. 

§ 1—1.508—2 Failure or refusal to fur¬ 
nish .Standard Form 119. 

If the successful bidder or contractor, 
upon request, refuses or fails to furnish 
a completed Standard Form 119. or a 
statement in lieu thereof as provided in 
section 1-1.507-2, the executive agency 
concerned shall take one or more of the 
following actions, or other action, as 
may be appropriate: 


(a) If an award has not been made 
or offer accepted, determine whether the 
bid or offer should be rejected. 

(b> If the contract has been awarded 
or offer accepted, determine what action 
shall be taken, such as making an inde¬ 
pendent investigation or considering the 
eligibility of the contractor as a future 
contractor in accordance with estab¬ 
lished procedure. 

§ 1—1.508—3 Misrepresentations or vio¬ 
lations of tlie covenant against con¬ 
tingent fees. 

In case of misrepresentation, or viola¬ 
tion or breach of the covenant against 
contingent fees, or some other relevant 
impropriety, the executive agency con¬ 
cerned shall take one or more of the fol¬ 
lowing actions, or other action, as may 
be appropriate: 

(a) If an award has not been made, 
or offer has not been accepted, determine 
whether the bid or offer should be 
rejected. 

(b) If an award has been made or of¬ 
fer has been accepted, take action to en¬ 
force the covenant in accordance with 
its terms; that is, as the best interests of 
the Government may appear, annul the 
contract without liability or recover the 
amount of the fee involved. 

(c) Consider the future eligibility as a 
contractor of the bidder or contractor in 
accordance with established procedure. 

(d) Determine whether the case 
should be referred to the Department of 
Justice in accordance with established 
procedure with respect to determining 
matters of fraud or criminal conduct. 

§ 1—1.509 Preservation of records. 

Executive agencies shall preserve, for 
enforcement or report purposes, at least 
one executed copy of any representation 
and completed Standard Form 119 (or 
statement in lieu of form), together 
with a record of any other pertinent data, 
including data as to action taken. 

Subpart 1-1.6— Debarred and 
Ineligible Bidders 
§ 1—1.601 Purpose. 

This subpart prescribes policies and 
procedures relating to the debarment of 
bidders for any cause and ineligibility of 
bidders under section la of the Walsh- 
Healey Public Contracts Act (41 U.S.C. 
35a). It is directly applicable to execu¬ 
tive agencies in negotiated or advertised 
purchasing and in contracting for the 
construction, repair, alteration, destruc¬ 
tion, or dismantlement of public works 
or buildings. Other Federal agencies are 
requested to comply therewith in con¬ 
ducting their purchasing and contracting 
operations. 

§ 1—1.602 Establishment and mainte¬ 
nance of a list of firms or individuals 
debarred or ineligible. 

(a) Each executive agency shall estab¬ 
lish and maintain, on the bases contained 
in section 1-1.603, a consolidated list of 
firms and individuals to whom contracts 
will not be awarded and from whom bids 
or proposals will not be solicited as pro¬ 
vided in section 1-1.604. 

(b) The list shall show as a minimum 
the following information: 
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(1) The names of those firms or in¬ 
dividuals debarred or ineligible (in al¬ 
phabetical order) with appropriate cross 
reference where more than one name is 
involved in a single action; 

(2) The basis of authority for each 
action; 

(3) The extent of restrictions im¬ 
posed; and 

(4) The termination date for each 
debarred listing. 

(c) Each executive agency shall deter¬ 
mine, in its discretion, as the interests 
of the national security may require, the 
necessity for and degree of classification 
of its list and correspondence relating 
thereto. If the agency determines that 
its list shall not be classified, the list 
should be marked “For Official Use Only” 
or with a word or phrase of equivalent 
meaning. 

(d> The list shall be kept current by 
issuance of notices of additions and de¬ 
letions. 

§ 1—1.603 Ba*e* for debarment and in¬ 
eligible li»l entry. 

Entry shall be made on the debarment 
and ineligible list of firms or individuals 
on the following bases: 

(a) Those listed by the Comptroller 
General in accordance with the pro¬ 
visions of section 3 of the Walsh-Healey 
Public Contracts Act (41 U.S.C. 37), 
which have been found by the Secre¬ 
tary of Labor to have violated any of 
the agreements or representations re¬ 
quired by that Act. 

(b) Those listed by the Comptroller 
General in accordance with the provi¬ 
sions of section 3 of the Davis-Bacon Act 
(40 U.S.C. 276a-2(a)), as found by the 
Comptroller General to have violated 
said Act. 

(c) Those listed by the Comptroller 
General in accordance with the provi¬ 
sions of Part 5, section 5.6(b) of the 
Regulations of the Secretary of Labor 
issued pursuant to authority granted un¬ 
der Reorganization Plan 14 of 1950, as 
found by the Secretary of Labor to be 
in aggravated or willful violation of the 
prevailing wage or overtime pay provi¬ 
sions of any of the following statutes— 

(1) Davis-Bacon Act (40 U.S.C. 
276a). 

(2) Anti-Kickback Act (13 U.S.C. 
874, 40 U.S.C. 276b, c). 

(3) Eight-Hour Law (40 U.S.C. 321). 

(4) National Housing Act (12 U.S.C. 
1703). 

(5) Hospital Survey and Construe-' 
tion Act (42 U.S.C. 291). 

(6) Federal Airport Act (49 U.S.C. 
1101 ). 

(7) Housing Act of 1949 (42 U.S.C. 
1401). 

(8) School Survey and Construction 
Act of 1950 (-20 U.S.C. 251). 

(9) Defense Housing and Commu¬ 
nity Facilities and Services Act of 1951 
(42 U.S.C. 1591). 

(d) Those the executive agency de¬ 
termines to debar administratively for 
any of the causes and under all of the 
appropriate conditions listed in section 
1-1.605. 

<e) Those determined by an executive 
agency in accordance with section 3(b) 
of the Buy American Act (41 U.S.C. 


10b(b)) to have failed to comply with 
the provisions of section 3(a) of that Act 
under any contract containing the 
specific provision required by said section 
3(a) and made by the agency for con¬ 
struction, alteration, or repair of any 
public building or public work. 

(f) Those found by the Secretary of 
Labor ineligible to be awarded contracts 
for the reason that they do not qualify 
as “manufacturers” or “regular dealers” 
within the meaning of section 1(a) of the 
Walsh-Healey Public Contracts Act (41 
U.S.C. 35(a)). 

§ 1—1.604 Treatment to I»e accorded 
firm* or individuals in debarred or 
ineligible Main*. 

Firms or individuals listed by the 
agency as debarred or ineligible shall be 
treated as follows: 

(a) Total restrictions . Contracts shall 
not be awarded to firms or individuals 
that are listed on the basis of section 
1-1.603 (a), (b). or (d), or to any firm, 
corporation, partnership, or association 
in which such firm or individual has a 
controlling interest, nor shall bids or 
proposals be solicited therefrom. How¬ 
ever, when it is determined essential in 
the public interest by the head of an 
agency or his designee, an exception may 
be made with respect to a particular pro¬ 
curement action even when a firm or 
individual is listed as debarred on the 
basis of section 1-1.603(d). 

(b) Restrictions under statutes desig¬ 
nated in the regulations of the Secretary 
of Labor. A contractor listed on the basis 
of section 1-1.603(0, or any firm, cor¬ 
poration, partnership, or association in 
which such contractor has a controlling 
interest, shall be ineligible for a period 
of three years (from the date of publi¬ 
cation by the Comptroller General) to 
receive any contracts subject to any of 
the statutes listed in section 1-1.603(0. 

(c) Buy American Act restrictions. 
As specified in the Buy American Act (41 
U.S.C. 10b(b)), contracts shall not be 
awarded for construction, alteration, or 
repair of public buildings or public works 
in the continental United States or else¬ 
where to firms or individuals listed on the 
basis of section 1-1.603, nor shall bids 
or proposals therefor be solicited there¬ 
from. However, firms or individuals 
listed on this basis may be awarded con¬ 
tracts and may be solicited for bids or 
proposals for other than construction, 
alteration, or repair of public buildings 
or public works in the continental United 
States or elsewhere. 

(d) Ineligibility restrictions of the 

Walsh-Healey Act. Contracts shall not 
be awarded to firms or individuals in any 
amount exceeding $10,000 for those ma¬ 
terials, supplies, articles, or equipment 
with respect to which the firm or indi¬ 
vidual has been found to be ineligible 
to be awarded a contract by the Secretary 
of Labor, as provided in section 
1-1.603(f). However, firms or individ¬ 
uals listed on this basis may, in the dis¬ 
cretion of each executive agency, be 
awarded contracts and may be solicited 
by bids or proposals, for (1) such ma¬ 
terials, supplies, articles, or equipment 
when the amount does not exceed 
$10,000; (2) services regardless of 

amount; and (3) commodities in which 


not declared ineligible regardless of 
amount. 

§ 1-1.605 Causes and conditions appli. 

cable to determination of debarment 

by an executive agency. 

Each executive agency is authorized to 
debar in the public interest a firm or in¬ 
dividual for any of the causes and under 
all appropriate conditions listed: 

(a) Causes. 

(1) Conviction for commisison of a 
criminal offense as an incident to obtain¬ 
ing a contract or in an attempt to obtain 
a contract or in the performance thereof. 

(2) Conviction under the Federal 
Antitrust Statutes arising out of the sub¬ 
mission of bids or proposals. 

(3) Violation of contract provisions, 
as set forth below, of a character which 
is regarded by the agency involved to 
be so serious as to justify debarment 
action— 

(i) Willful failure to perform in 
accordance with the specifications or 
within the time limit provided in the 
contract. 

(ii) A history of unsatisfactory 
performance of one or more Government 
contracts. 

(ill) Violation of the contractual 
provision against contingent fees. 

(iv) Acceptance of a contingent 
fee, which is paid in violation of con¬ 
tractual provision against contingent 
fees. 

(4) Debarment by some other exec¬ 
utive agency. 

(b) Conditions. 

(1) Debarment for any of the causes 
of (a) shall be made only upon approval 
of the head of the executive agency or 
his duly authorized representative. 

(2) Causes (a) (1) and (2) shall 
have been established by criminal con¬ 
viction by a court of competent jurisdic¬ 
tion. In the event appeal taken from 
such conviction results in reversal of 
conviction, the debarment shall be re¬ 
moved if the bidder so requests. Crim¬ 
inal conviction for the above mentioned 
offenses does not necessarily require that 
the firm or individual be debarred, since 
the decision to debar is still within the 
discretion of the executive agency con¬ 
cerned. The seriousness of the offense, 
the civil satisfaction received by the Gov¬ 
ernment or available to the Government, 
and all mitigating factors should be con¬ 
sidered in making the determination to 
debar. 

(3) Cause (a)(3) shall be estab¬ 
lished by evidence wiiich the executive 
agency determines to be clear and 
convincing. 

(4) Debarment for cause (a) (4) 
shall be made on the same bases as pro¬ 
vided for whichever of causes (a) (1 > to 
(3) is appropriate, and may be based 
entirely upon the record of facts obtained 
by the original debarring agency, or 
upon a combination of additional facts 
with the record of facts of the original 
debarring agency. 

(5) The debarment shall be for a 
reasonable, definitely stated period of 
time commensurate with the serious¬ 
ness of the offense. 

(6) The firm or individual shall be 
given written notice of the debarment or 
of the intent to debar, except in the case 
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of cause (a) (4). The notice shall state, 
as a minimum, the period of the proposed 
debarment, including effective dates; the 
reasons for debarment, including a state¬ 
ment of the specific instances of dere¬ 
liction; and shall provide reasonable 
opportunity for the contractor to present 
information for consideration upon his 
behalf. When the contractor does pre¬ 
sent such information he shall be given 
written notice of the final decision, and. 
if the decision provides for debarment, 
the period and effective dates thereof. 

§ 1—1.606 Agency procedure. 

Each executive agency shall: 

(a) Establish internal procedures and 
methods for giving effect to this section. 

(b) Notify the General Services Ad¬ 
ministration (GSA) of the name and 
address of its central office where de¬ 
barment information should be sent. 

(c) Furnish to GSA at time of issuance 
a copy of the notice of debarment on 
those debarments made under provisions 
of section 1-1.605(a), or the Buy Amer¬ 
ican Act, and of any removals from such 
debarments. 

(d) Check the list of debarred bidders 
furnished by GSA, and consider firms or 
individuals listed thereon for inclusion 
upon its own list, in accordance with the 
provisions of this Subpart 1-1.6. 

(e) As needed, request from GSA a 
copy of the notice on any debarment case 
appearing on the list herein provided to 
be compiled and distributed by GSA. If 
desired, direct inquiry concerning any 
debarment case may be made of the 
agency which originated the action. 

<f) Make its list available to all con¬ 
tracting officers within the agency. 

§ 1-1.607 General Services Administra¬ 
tion responsibility. 

In addition to the agency procedure 
provided in section 1-1.606, GSA will: 

(a) Compile and distribute to the des¬ 
ignated central office address of each 
arency a listing of the administrative 
debarments and debarments under the 
Buy American Act taken by the agencies, 
including the basis of action, in order 
that each executive agency may be in¬ 
formed of actions taken by each other 
rgency. In general application, this list¬ 
ing will be for information purposes 
only and it is not intended to take the 
place of. or be an addition to. the lists 
maintained by the various agencies. 

(b) Furnish to any agency, on specific 
request, a copy of the notice reflecting 
the basis for debarment action taken by 
another agency for causes contained in 
section 1-1.605(a) or under the Buy 
American Act. 

§ 1-1.608 Supplemental names included 
for other causes. 

Nothing in this Subpart 1-1.6 shall 
prevent any agency from supplementing 
the consolidated list with names of firms 
or individuals administratively deter¬ 
mined to be included, in accordance with 
Procedures established by such agency, 
for causes other than those specifically 
set forth herein, or from establishing 
such other lists as any agency, in its 
discretion, may elect to use. 


Subpart 1-1.7—Small Business 
Concerns 

§ 1-1.701 General. 

This subpart developed cooperatively 
with the Small Business Administration 
and the Government agencies having 
procurement authority, prescribes uni¬ 
form policies and procedures for the 
making of set-asides to small business 
concerns through joint cooperative ac¬ 
tions of the Small Business Administra¬ 
tion (SBA) and the contracting procure¬ 
ment agency involved. It also describes 
the procedure for the issuance by SBA 
of Certificates of Competency. The pur¬ 
pose of small business procurement set- 
asides is to increase small business par¬ 
ticipation in Government procurement 
to the maximum extent consistent with 
the primary responsibility of each con¬ 
tracting procurement agency concerned. 

§ 1-1.702 Policy. 

(a) It is the policy of the Government 
that a fair proportion of its total 
purchases and contracts for supplies, 
property, maintenance, repair and con¬ 
struction. services, and research and de¬ 
velopment. shall be placed with small 
business concerns. 

(b) The Small Business Act. as 
amended by Public Law 85-536. provides 
that the Government should aid, counsel, 
assist, and protect, insofar as is possible, 
the interest of small business concerns in 
order to preserve free competitive enter¬ 
prise, to insure that a fair proportion of 
the total purchases and contracts for 
property and services, including, but not 
limited to. contracts for maintenance, re¬ 
pair, and construction, be placed with 
small business enterprises, and to main¬ 
tain and strengthen the overall economy 
of the Nation. Section 15 of the Small 
Business Act provides that small business 
concerns shall receive any award or con¬ 
tract, or any part thereof, as to which it 
is determined by SBA and the contract¬ 
ing procurement agency concerned to be 
in the interest of (1) maintaining or 
mobilizing the Nation’s full productive 
capacity, (2) war or national defense 
proprams, or (3) assuring that a fair 
proportion of the total purchases and 
contracts for property and services for 
the Government are placed with small 
business concerns. 

(c) In order to conduct a uniform 
cooperative program of action for carry¬ 
ing out this Government policy, con¬ 
tracting procurement agencies and SBA 
shall: 

(1) Freely interchange ideas and 
information, including statistical data, at 
all levels, relating to programs for limit¬ 
ing suitable procurements to small busi¬ 
ness concerns; and make maximum use 
of the capacity of small firms in such 
programs in order to accomplish the pur¬ 
pose of this policy. 

(2) Adopt and utilize procedures 
prescribed in this subpart for imple¬ 
menting this policy. 

§ 1—1.703 Applicability. 

This subpart is applicable to all small 
business set-aside programs of executive 
agencies in connection with the procure¬ 


ment of supplies, property, maintenance, 
repair, construction, services, or research 
and development. 

§ 1—1.704- Definitions. 

The following terms shall have the 
meanings set forth: 

(a) Small business concern. Any firm 
which meets the criteria established by 
Title 13. Chapter I. Part 121, of the Code 
of Federal Regulations. 

(b) Set-aside for small business. The 
act of reserving the entire amount (total 
set-aside) or a portion (partial set- 
aside) of a procurement for the exclu¬ 
sive participation of small business con¬ 
cerns pursuant to section 15 of the Small 
Business Act. Set-asides may be made 
for individual items or for classes of 
items. 

(c) Small business restricted adver¬ 
tising. A method of negotiated procure¬ 
ment conducted in the same manner as 
under formal advertising, except that 
bids and awards are restricted to small 
business concerns pursuant to section 15 
of the Small Business Act. 

(d) Certificates of competency. The 
certification by SBA, under the authority 
of the Small Business Act, that any small 
business concern, or group of such con¬ 
cerns, is competent with respect to 
capacity and credit to perform a given 
contract. 

§ i—1.705 SBA representatives. 

SBA may assign one or more represent¬ 
atives on a full- or part-time basis to 
any procurement agency having a small 
business set-aside program for the pur¬ 
pose of carrying out SBA responsibilities 
under the Small Business Act. SBA rep¬ 
resentatives will comply with agency 
directives concerning the conduct of pro¬ 
curement personnel and instructions 
concerning release of procurement infor¬ 
mation. Appropriate desk space and 
telephone facilities will be provided by 
procurement agencies for SBA repre¬ 
sentatives assigned. 

§ 1-1.706 Screening of procurement*. 

(a) SBA representatives when prop¬ 
erly authorized (and cleared for security 
where classified procurements are to be 
screened) shall be afforded an oppor¬ 
tunity to review all proposed procure¬ 
ments and requirements, and make 
recommendations concerning them, in¬ 
cluding proposals that they be totally or 
partially set aside for small business 
concerns. 

(b) SBA representatives shall be 
afforded an opportunity to examine 
existing bidders’ mailing lists and to 
secure the inclusion of additional small 
business concerns on such lists. To 
facilitate the participation of additional 
small business sources, pertinent pro¬ 
curement information, such as drawings 
and specifications, shall be furnished 
SBA by the contracting procurement 
agency upon request, and SBA will be 
afforded an opportunity to recommend, 
within a reasonable period of time, con¬ 
sistent with urgency of the requirement, 
names of small business concerns to be 
afforded an opportunity to participate 
in current procurements. 
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§ 1—1.707 Procurement set-asides for 

small business. 

(a) General. Any procurement, or an 
appropriate part thereof, whether classi¬ 
fied or unclassified, shall be set aside for 
the exclusive participation of small busi¬ 
ness concerns when such action is jointly 
determined by SBA and the contracting 
procurement agency to be in the interest 
of (1> maintaining or mobilizing the 
Nation's full productive capacity, or (2) 
war or national defense programs, or 
(3) assuring that a fair proportion of the 
total purchases and contracts for prop¬ 
erty and services for the Government are 
placed with small business concerns. 
These determinations may be made for 
individual items or for classes of items. 

(b> Initiation of set-asides. Gener¬ 
ally, SBA representatives will initiate 
recommended small business set-aside 
actions. 

(c) Review of SBA set-aside proposals. 

(1) When a SBA representative has 
recommended in writing that a procure¬ 
ment, or a portion thereof, be set aside 
for small business, the contracting offi¬ 
cer (or other designated representative) 
of the contracting procurement agency 
shall: 

(i) Concur in the recommenda¬ 
tion, or 

(if) Disapprove the recommenda¬ 
tion, stating in writing his reasons for 
disapproval. (The SBA representative 
shall be allowed two working days to 
appeal any such disapproval to the head 
of the purchasing activity or his 
designee. Whenever SBA and the con¬ 
tracting procurement agency fail to 
agree, the matter will be submitted by 
the Administrator of SBA to the head of 
the agency for final determination.) 

(2) Contracting officers shall not 
consider any one of the following factors 
as constituting a valid reason for dis¬ 
approving a set-aside recommended by 
a SBA representative: 

(i) A large percentage of previous 
procurements of the item in question has 
been placed with small business con¬ 
cerns. 

(ii) The item to be purchased is 
on a planned procurement list or under 
a production allocation program. 

(iii) The item to be purchased is 
on a qualified products list, except that 
a total set-aside shall not be authorized 
when the products of one or more large 
businesses are on the qualified products 
list unless it has been confirmed that 
none of such large businesses desires to 
participate in the procurement. 

(iv) A period of less than thirty 
days from date of issuance of invitations 
for bids or requests for proposals is pre¬ 
scribed for the submission of proposals, 
except fn cases of true public exigency. 

(d) Total set-asides. 

(1) The entire procurement shall be 
set aside for exclusive small business 
participation where there is a reasonable 
expectation that bids or proposals will 
be obtained from a sufficient number of 
responsible small business concerns so 
that awards will be made at reasonable 
prices. (However, as to partial set- 
asides, see section 1-1.707(e)). 

(2) Contracts for total small busi¬ 
ness set-asides shall be entered into by 
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negotiation. Wherever possible, the 
small business restricted advertising 
method, as defined in section 1-1.704, 
shall be used. Distribution of invita¬ 
tions for bids and requests for proposals 
shall be limited to the extent practicable 
to small business concerns. 

(3) In procurements involving total 
set-asides for small business, each invi¬ 
tation for bids or request for proposals 
shall contain substantially the following 
notice: 

Notice op Total Small Business Set-Aside 

Bids or proposals under this procurement 
are solicited from small business concerns 
only and this procurement is to be awarded 
only to one or more small business concerns. 
This action is based on a determination by 
the contracting officer and the Small Busi¬ 
ness Administration under the authority of 
section 15 of the Small Business Act. A small 
business concern is any firm which meets 
the criteria established by Title 13, Chapter 
I, Part 121, of the Code of Federal Regula¬ 
tions. Bids or proposals received from firms 
which are not small business concerns will 
be considered nonresponsive. 

(e) Partial set-asides. 

(1) A portion of a procurement 
shall be set aside for exclusive small 
business participation when the follow- 
ing factors are present: 

(i) The procurement is not to¬ 
tally set aside pursuant to section 
l-1.707(d); 

(ii) The procurement is severable 
into two or more reasonable lots; and 

(iii) Each of two or more small 
business concerns is expected to have 
the technical competence and produc¬ 
tive capacity to furnish one or more 
of the reasonable lots. 

(2) Where a portion of a procure¬ 
ment is to be set aside for small business 
the procurement shall be divided into a 
set-aside portion and a non-set-aside 
portion. Insofar as practicable, the set- 
aside portion shall be such as to make 
maximum use of small business capacity. 

(3) In procurements involving par¬ 
tial set-asides for small business, each 
invitation for bids or request for pro¬ 
posals shall contain the following Notice 
of Partial Small Business Set-Aside, in 
connection with contracts for supplies. 
The notice should be appropriately 
modified in connection with contracts 
for construction and services. 

Notice or Partial Small Business Set-Aside 

(a) General. This procurement has been 
divided into two parts. All concerns, whether 
small business or not, may participate in 
accordance with customary procedures in 
that portion of this procurement herein 
called the “non-set-aside” portion. The 
quantities of the non-set-aside portion are 
set forth elsewhere in this Schedule. The 
other portion of the items to be procured 
has been set aside for participation exclu¬ 
sively by small business concerns. This is 
called the “set-aside portion” and awards 
therefor are made in accordance with special 
procedures set forth in paragraph (c) of 
this Notice. This action is based on a deter¬ 
mination by the contracting officer and the 
Small Business Administration under the 
authority of section 15 of the SmaU Business 
Act. A small business concern is any firm 
which meets the criteria established by Title 
13, Chapter I, Part 121, of the Code of Federal 
Regulations. 

(b) Non-set-aside portion and award pro¬ 
cedure. 


(1) A bidder which Is not a small busi¬ 
ness concern shall submit a bid only for the 
non-set-aside portion of the procurement. 
Award thereof will be made in accordance 
with customary procedures. 

(2) A bidder which is a small business 
concern and is interested In receiving an 
award for a quantity of an item not exceed¬ 
ing the quantity set forth in the non-set- 
aside portion of the procurement, should 
submit a bid in the same manner as other 
concerns bidding only on the non-set-aside 
portion. If such a bidder is Interested in 
receiving an award for a quantity of an item 
in addition to the quantity set forth in the 
non-set-aside portion, it must bid the entire 
quantity of the non-set-aside portion of the 
item, and indicate such additional quantity 
of the item as it desires by so specifying on 
the Bidder’s Statement of Set-Aside Portion 
Desired. Thus, the Bidder’s Statement of 
Set-Aside Portion Desired is not to be used 
unless the bidder has bid the entire quan¬ 
tity of an item under the non-set-aside por¬ 
tion. However, a small business concern 
which receives no award, or receives an award 
for less than the total quantity of an item 
for which it submitted a bid under the non- 
set-aside portion, may be eligible for an 
award of the quantity it bid, or the un¬ 
awarded quantity thereof, under the fol¬ 
lowing procedure governing the 6et-asicie 
portion. 

(c) Set-aside portion and award proce¬ 
dure. Award of the set-aside portion of this 
procurement will be made after award has 
been completed on the non-set-aside por¬ 
tion. It will be made only to small business 
concerns which are found to be eligible in 
accordance with (1). below; on the basis of 
priorities for award set forth in (2), below: 
for quantities as provided in (3), below; and 
at prices determined in accordance with (4), 
below. 

(1) Eligibility. To be eligible for consid¬ 
eration for the set-aside portion of an item, 
the small business concern must have sub¬ 
mitted a responsive bid on such item in 
accordance with the requirements of (b)(2),. 
above, at a unit price no greater than 120 
percent o( the highest unit price for such 
item awarded under the non-set-aside por¬ 
tion. (However, see (5), below, when dif¬ 
ferent quantities are offered at different 
prices.) 

(2) Priorities. Awards of the set-aside 
portion will be offered to eligible concerns 
in the order of their bids on the non-set- 
aside portion, beginning with the lowest 
responsive bid. (However, see (5). below, 
for the method of determining the bid when 
different quantities are offered at different 
prices.) 

(3) Quantity. The quantity of the set- 
aside portion of an iternwhlch may be offered 
to an eligible concern shall be as follow’s: 

(i) As to an eligible concern which has 
not specified on the Bidder’s Statement of 
Set-Aside Portion Desired a quantity of the 
set-aside portion of the Item which it de¬ 
sires in addition to the entire non-set-aside 
portion thereof, the quantity shall be no 
greater than the quantity of such concern s 
bid on the non-set-aside portion of that 
Item, less the quantity, if any, of that item 
awarded to that concern under the non-set- 
aside portion. 

(ii) As to an eligible concern which has 
submitted a bid for the entire non -set-aside 
portion of the item and has specified on the 
Bidder’s Statement of Set-Aside Portion De¬ 
sired a quantity of the set-aside portion of 
that item which it desires in addition to the 
entire non-set-aside portion thereof, the 
quantity shall be no greater than the total 
of the entire non-set-aside portion of the 
item and the quantity thereof specified on 
the Bidder’s Statement of Set-Aside Portion 
Desired, less the quantity, if any, of that item 
awarded to that concern under the non-set- 
aside portion. 
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(4) Price. Award for the set-aside portion 
of an item shall be made at a unit price equal 
to the highest unit price awarded on the 
non-set-aside portion. 

(5) Different quantities at different prices. 
Where a concern has submitted a bid for 
different quantities of the non-set-aside por¬ 
tion of an item at different prices, without 
limiting the Government's right to accept 
one or more such quantities without accept¬ 
ance of another quantity of the item, each 
separate quantity shall be considered as a 
separate bid for the purpose of determining 
the eligibility of the concern with respect 
to the 120 percent limit prescribed in (c)(1), 
above, and for the purpose of determining 
under (c)(2). above, the standing of that 
bid in the order of offering the set-aside por¬ 
tion of that item. 

(d) Special circumstances. Notwithstand¬ 
ing the provisions of this Notice, the Govern¬ 
ment reserves the right, in determining eligi¬ 
bility or priority for set-aside negotiations, 
not to consider token bids or other devices 
designed to secure an unfair advantage over 
other bidders eligible for the set-aside por¬ 
tion. 

(e) Instruction for indicating portion of 
set-aside quantity desired. The quantity of 
each item which has been set aside is set 
forth in this invitation. As provided In 

(b) (2), above, the Bidder’s Statement of Set- 
Aside Portion Desired is to be filled in only 
by small business concerns. Furthermore, it 
Is to be used by such a concern only when 
(1) it has submitted a bid for the entire 
non-set-aside quantity of an item, and (2) 
it desires a total quantity In excess of the 
non-set-aside quantity thereof. Whether or 
not a small business concern may participate 
In the set-aside portion is dependent on its 
eligibility in accordance with paragraph 

(c) (1), above. It should be noted, however, 
that to be eligible for the set-aside portion 
it need not have filled in the Bidder’s State¬ 
ment of Set-Aside Portion Desired unless 
the concern desires a quantity in excess of 
the non-set-aside quantity 6et forth in the 
Schedule. 

Bidder’s Statement or Set-Aside Portion 
Desired 

The quantity of each Item which has been 
set aside is as follows: 


1 

2 

3 

Item No. 

Quantity 

Portion of set-aside 


set-aside 

quantity desired 


[The issuing office shall identify by line 
item number the supplies being procured 
as to which a portion is set aside and shall 
designate the quantity set aside for each such 
item. The Portion of Set-Aside Quantity 
Desired column will be left blank for the 
bidder or offeror to fill in.| 

(End of Notice) 

(4) After the entire non-set-aside 
Portion of an item has been awarded, 
awards of the set-aside portion of that 
item shall be made in accordance with 
the provisions of the Notice of Partial 
Small Business Set-Aside, as set forth 
in paragraph (c) thereof. 

<f) Automatic dissolution of set - 
r.sides. If the entire set-aside portion 
is not procured by the method set forth 
in the contract clause, the set-aside is 
automatically dissolved as to the un¬ 
awarded portion and such unawarded 
portion may be procured by advertising 
or negotiation, as appropriate, in accord¬ 
ance with applicable regulations. 

§ 1—1.708 Withdrawal of set-asides. 

If, prior to award of a contract involv¬ 
ing a set-aside for small business, the 


contracting officer considers that pro¬ 
curement of the set-aside from a small 
business concern would be detrimental 
to the public interest (e.g., because of 
unreasonable price), the contracting of¬ 
ficer may initiate withdrawal of the set- 
aside determination. If the SBA repre¬ 
sentative does not agree to the with¬ 
drawal, the matter will be referred by 
the Administrator of SBA to the agency 
head for final resolution. A signed 
memorandum of any withdrawal of a 
set-aside shall be retained in the con¬ 
tract file. 

§ 1—1.709 SBA Certificates of Compe¬ 
tency. 

(a> SBA has statutory authority to 
certify the competence of any small 
business concern as to capacity and 
credit. Contracting procurement agen¬ 
cies shall accept SBA Certificates of 
Competency as conclusive as to capacity 
and credit. 

(b) If a small business concern has 
submitted an otherwise acceptable bid 
or proposal but has been determined by 
the contracting officer not to be respon¬ 
sible as to capacity or credit, and if the 
bid or proposal is to be rejected solely 
for this reason, (1) SBA*shall be notified 
of the circumstances so as to permit it, 
if warranted, to process a Certificate of 
Competency, and (2) award shall be 
withheld, pending SBA action, up to ten 
working days after SBA is so notified. 

(c> The procedure in this section 
1-1.709 (a) and (b) Is mandatory for all 
awards over $5,000, except where the 
contracting officer certifies in writing 
that award must be made without delay 
and a statement justifying the action is 
signed by the contracting officer and 
placed in the contract file. 

(d) To assist SBA in determining the 
capacity and credit of small business 
concerns involved in a particular pro¬ 
curement, the procurement agency shall 
make available to SBA, at the time of 
notification, all available pertinent data, 
including technical and financial infor¬ 
mation, with respect to the small busi¬ 
ness concern involved. 

Subpart 1-1.8—[Reserved! 

Subpart 1-1.9—Reporting Possible 
Antitrust Violations 

§ 1—1.901 General. 

Section 302(d) of the Act requires, 
with respect to advertised procurement, 
that all violations of the antitrust laws 
be referred to the Attorney General 
when in the opinion of the agency head 
they evidence any violations of the anti¬ 
trust laws. The procedures prescribed in 
this Subpart 1-1.9 shall be followed by 
all agencies in cases involving advertised 
procurement. They may also be used, 
where deemed appropriate, by such 
agencies where solicitation involving 
negotiation on a competitive basis is 
used. 

§ 1—1.902 Documents to be transmitted. 

In reporting cases of possible antitrust 
violations to the Attorney General, each 
agency will transmit the documents and 
statements enumerated below (the ex¬ 
pression “suspect bids” or variations 
thereof, as used below, while ordinarily 


referring to identical bids, shall also be 
deemed to include bids where “follow 
the leader” pricing, rotated low bids, or 
any other bid device intended to deprive 
the Government of the benefit of full 
and free competition is used): 

(a) One copy of the invitation for bids 
and any amendments thereto. 

(b) An abstract of all bids received 
for each item covered by the bid invita¬ 
tion for which suspe<*t bids were received, 
showing for each such item— 

(1) The unit and total price bid. 

(2) The net price to the Govern¬ 
ment after discounts and allowance for 
transportation, or other costs, are ab¬ 
sorbed by the bidder. 

(3) The name of the manufacturer 
of the item or the source of supply if the 
bidder is a dealer or distributor, and the 
location of the plant from which ship¬ 
ment will be made. Where identical bids 
are filed by dealers, distributors, or job¬ 
bers representing the same manufacturer 
or supplier, they frequently indicate ad¬ 
herence to the supplier’s list or suggested 
price to the Government. Unless the 
procurement agency has some evidence 
that such identical bids resulted from 
collusion or concert of action among the 
bidders they need not be reported to the 
Attorney General. 

(4) The destination of shipments, 
and whether the price quoted includes 
or excludes the cost of transportation to 
destination. 

(5.) The identity of the successful 
bidder, and, where identical low bids 
were submitted by several bidders, an 
indication of how the award was made. 

(c) Copies of documents filed by sus¬ 
pect bidders as part of the bid submission 
or obtained by the procuring agency such 
as the following— 

(1) Contracts with contingent fee 
representatives who acted on behalf of 
one or more of the bidders who submitted 
identical bids or assisted them in the 
preparation of their bids. 

(2) Correspondence or other evi¬ 
dence of patent rights owned or licensed 
by bidders quoting identical prices. 

(3) Evidence of the existence of 
financial or other ties between bidders 
submitting suspect bids as revealed by 
Dun and Bradstreet or other reliable 
financial reports. 

(4) Any pertinent financial or cor¬ 
porate information concerning the 
suspect bids as may be contained in 
financial statements or annual reports 
to stockholders. 

(d) Copies of reports containing the 
findings of any special investigations 
conducted by the procurement agency 
concerning the bids reported. 

(e) Copies of any correspondence be¬ 
tween the procurement agency and the 
suspect bidders revealing the factors 
responsible for the filing of suspect bids, 
or explaining the prices bid. 

§ 1—1.903 Additional information. 

In addition to the documentary matter 
described above, the following informa¬ 
tion must be submitted, or appropriate 
remarks made, to the degree available, 
with respect to each suspected antitrust 
violation: 

(a) Where there is a prior pattern of 
procurement of the item for which 
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suspect bids were received, indicate the 
procurement agency’s annual dollar 
value or purchases of the item in each 
of the three calendar years preceding 
the year in which the suspect bids were 
received. 

(b) With respect to purchases of the 
item in prior years, submit an abstract 
of all suspect bids received in response 
to each invitation for bids issued in the 
preceding three-year period, setting 
forth in such abstract the information 
described in section 1-1.902. If this in¬ 
formation was submitted with a prior 
reference of identical bids to the Attor¬ 
ney General it will be necessary only to 
state that the information was submitted 
with a suspect bid reference of a specified 
date. 

(c) Indicate whether the pattern of 
bidding in the three-year period preced¬ 
ing the receipt of the suspect bids re¬ 
ported appears to Indicate such practices 
as bid rotation, sharing of the business, 
collusive bidding, or any other form of 
joint action. If such practices are indi¬ 
cated, explain in detail. 

<d) If there are any known financial, 
personal, or other than personal rela¬ 
tionships among any of the suspect 
bidders, describe them. 

(e) Indicate if the Government’s spec¬ 
ifications for the item are so drawn 
that only a limited number of potential 
bidders are capable of meeting these 
specifications. 

(f) Indicate whether the item is cov¬ 
ered by active patents and if such pat¬ 
ents are owned or controlled by any of 
the suspect bidders. If information is 
available, submit full details, including 
any evidence that patent control may 
have a bearing on price identity. 

(g) If there are any known manufac¬ 
turers or suppliers of the item who con¬ 
sistently avoid bidding on Government 
contracts, identify such suppliers or 
manufacturers and indicate whether the 
procurement agency has any knowledge 
as to the reasons why these firms avoid 
seeking Government business. 

(h) Indicate if the prices bid by the 
suspect bidders are their published list 
prices or if they are prices applicable 
only to the particular bid. If the prices 
quoted by the suspect bidders are not 
their published list prices, state whether 
they appear to have been arrived at by 
the application of a uniform Government 
discount from list prices or by some other 
method of computation. If available, 
furnish photostatic copies of suspect bid¬ 
ders* and other bidders* price lists. 

<i) Indicate whether it is known to 
be the general practice of the manufac¬ 
turers of the item to adhere to pricing 
systems which may be characterized as 
delivered pricing, zone pricing, or basing 
point pricing. If the answer is in the 
affirmative, describe the nature of the 
pricing system used. 

(J) Indicate whether, in the opinion 
of the procurement agency, the suspect 
or tie bids submitted appear to stem from 
collusion or conspiracy on the part of 
the suspect bidders, and, if so, explain 
the basis for this opinion. 


PART 1-2—procurement by 
FORMAL ADVERTISING 

Subpart 1-2.3—Submission of Bids 

Sec. 

1-2.301 (Reserved.1 

1-2.302 Late bids, modifications, and 
withdrawals. 

1-2.302-1 General. 

1-2.302-2 Consideration of late bids for 
award. 

1-2.302-3 Determining time of mailing of 
mailed bids. 

1-2.302-4 Telegraphic bids. 

1-2.302-5 Hand-carried and other bids. 
1-2.302-6 Notification of bidders. 

1-2.302-7 Disposition of late bids. 

Records on late bids. 

1-2.302-9 Late modifications and with¬ 
drawals. 

1-2.302-10 Inconsistencies in standard forms. 

Subpart 1—2.3—Submission of Bids 

§ 1-2.301 [Reserved.] 

§ 1-2.302 Late bids, modifications, and 
withdrawals* 

§ 1-2.302-1 General. 

(a) This section prescribes policies 
and procedures governing executive 
agencies in the treatment of late bids, 
late modifications of bids, and late with¬ 
drawals of bids, received in response to 
‘formal advertising. 

(b) Bids, modifications of bids, and 
withdrawals of bids, received at the office 
designated in the invitation for bids after 
the exact time specified for receipt of 
bids, are deemed, respectively, late bids, 
late modifications, and late withdrawals. 

§ 1-2.302-2 Consideration of late bids 
for award. 

A late bid shall be opened and con¬ 
sidered for award only if received before 
award and: 

(a) It is determined that its lateness 
was due solely to— 

(1) Delay in the mails for which 
the bidder was not responsible; or 

(2) Delay by the telegraph com¬ 
pany through no fault or neglect on the 
part of the bidder; provided, that the in¬ 
vitation for bids specifically authorized 
telegraphic bids; or 

(b> It is determined that the bid, if 
submitted by mail or telegram, was re¬ 
ceived at the Government installation in 
sufficient time to be received at the office 
designated in the invitation by the time 
specified for receipt, and. except for de¬ 
lay due to mishandling on the part of 
the Government at the installation, 
would have been received on time at the 
office designated. 

§ 1—2.302—3 Determining time of mail¬ 
ing of mailed bids. 

(a) The time of mailing of late bids 
shall be determined as follows: 

(1) The date and hour shown in a 
post office cancellation stamp or in a 
stamp affixed by an approved metering 
device will be considered as the time of 
mailing. 

(2) In the event of conflict between 
a post office cancellation stamp and a 
stamp of a metering device, the post 
office cancellation stamp will govern. 

(3) Except as provided in (5) and 
(6), below, if the envelope or other outer 


covering shows the date but not the hour 
of mailing, the time of mailing will be 
considered to be the last minute of the 
date shown. 

(4) Except as provided in (5) and 
(6), below, if the envelope or other outer 
covering does not show the date of mail¬ 
ing, the bid will be presumed to have 
been mailed too late to be received in 
time. 

(5) Information regarding the date 
and hour of mailing registered mail, 
when not ascertainable from the post 
office cancellation stamp, shall be ob¬ 
tained from the postal authorities indi¬ 
cated in (b>, below (the time of registra¬ 
tion of registered mail is prima facie 
evidence of the time of mailing). 

(6) If the bidder before award dem¬ 
onstrates the time of mailing by clear 
and convincing evidence, which includes 
substantiation by the post office of mail¬ 
ing, the time thus demonstrated will be 
considered the time of mailing.. 

(b) Information concerning the nor¬ 
mal time for mail delivery, and the date 
and hour of mailing of registered mail, 
shall be obtained from the postmaster, 
superintendent of mails, or a duly au¬ 
thorized representative for that purpose, 
of the post office serving the contracting 
activity. When time permits, such in¬ 
formation shall be obtained in writing. 

§ 1-2.302—4 Telegraphic bids. 

A late telegraphic bid shall be pre¬ 
sumed to have been filed with the tele¬ 
graph company too late to be received 
by the time specified in the invitation for 
bids, except where the bidder demon¬ 
strates by clear and convincing evidence, 
which includes substantiation by an au¬ 
thorized official of the telegraph com¬ 
pany, that the bid, as received at the 
office designated in the invitation for 
bids, was filed with the telegraph com¬ 
pany in sufficient time to have been de¬ 
livered by normal transmission procedure 
so as not to have been late. 

§ 1—2.302—5 Iland-earried and oilier 
bids. 

A late hand-carried bid, or any other 
late bid not submitted by mail or tele¬ 
gram, shall not be considered for award. 

§ 1-2.302-6 Notification of bidders. 

Upon receipt of any late bid which is 
received before award, but which, on the 
basis of information then available, can¬ 
not then be considered for award under 
section 1-2.302-2, the bidder shall be 
notified promptly that the bid was re¬ 
ceived late. Such notification shall in¬ 
clude substantially the following infor¬ 
mation: 

Your bid in response to Invitation for Bids 

No._dated___ was received after the 

time for opening specified in the invitation. 
Accordingly, the bid may not properly be 
considered unless clear and convincing evi¬ 
dence (including substantiation by the post 
office of mailing) is submitted promptly 
(and in any event before award) showing 
that failure of the bid to arrive on time was 
due solely to delay in the malls for which 
you were not responsible. 

The notification may be appropriately 
modified in the case of late telegraphic 
bids. 
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§ 1-2.302-7 Disposition of late bids. 

A late bid which is not considered for 
award shall be held unopened until after 
award and then returned to the bidder 
(unless other disposition is requested or 
a-reed to by the bidder). However, an 
unidentified late bid may be opened solely 
for identification purposes, but it shall 
b< resealed immediately and no bid in¬ 
formation contained therein disclosed. 

§ 1—2.302—8 Records on late bids. 

The following material shall, if avail¬ 
able, be included in the files of the con¬ 
tracting office with respect to each late 

bid: 

(a) A statement of the date and hour 
ol mailing or filing; 

<b) A statement of the date and hour 
of receipt; 

(c) In the case of late bids considered, 
the envelope or other outer covering in 
which the bid was received; 

(d) The determination of whether or 
not the bid was considered, with support¬ 
ing facts; and 

<e) A statement of the disposition of 
the bid. 

g 1—2.302—9 Lale modifications mid 
withdrawals. 

<a> A late modification or late with¬ 
drawal shall be opened and considered, 
except as provided in (b), only if re¬ 
ceived before aw r ard and: 

(1) It is determined that its lateness 
was due solely to— 

(i) Delay in the mails for which 
the bidder was not responsible; or 

(ii) Delay by the telegraph com¬ 
pany through no fault or neglect on the 
part of the bidder; or 

(2) It is determined that the modi¬ 
fication or withdrawal, if submitted by 
mail or telegram, was received at the 
Government installation in sufficient 
time to be received at the office desig¬ 
nated in the invitation by the time speci¬ 
fied for receipt and, except for delay due 
to mishandling on the part of the Gov¬ 
ernment at the installation, would have 
been received on time at the office 
designated. 

<b) A modification received from an 
otherwise successful bidder shall be 
opened and, if such modification makes 
the terms more favorable to the Gov¬ 
ernment and would not be prejudicial to 
other bidders, shall be considered at any 
time that such modification is offered. 
In determining whether late modifica¬ 
tions or withdrawals should be consid¬ 
ered, the rules stated for late bids in 
sections 1-2.302-3, 1-2.302-4, and 

1-2.302-5 shall apply. 

<c) Upon receipt of any late modifica¬ 
tion or withdrawal wTiich is received 
before award, but which, on the basis of 
available information, cannot be con¬ 
sidered effective under this section 
1-2.302-9 (a) and (b), the bidder shall 
be notified promptly that the modifica¬ 
tion or withdrawal was received late. 
s,l ch notification shall contain substan¬ 
tially the same information as stated for 
late bids in section 1-2.302-6. 

f d) Late modifications and late with¬ 
drawals which are not considered as 
being effective shall be disposed of in the 
same manner as stated for late bids in 
No. 52— Part II-3 


section 1-2.302-7, except that any modifi¬ 
cation received from an otherwise suc¬ 
cessful bidder shall be opened so as to 
determine whether it should be con¬ 
sidered as stated in section 1-2.302-9 (b). 

(e) Records of late modifications and 
late withdrawals shall be maintained as 
provided for late bids in section 
1-2.302-8. 

§ 1-2.302—10 Inconsistencies in Stand¬ 
ard forms. 

Pending the revision of Standard Form 
22, Instructions to Bidders (Construction 
Contracts), Standard Form 30. Invitation 
and Bid (Supply Contract), and Stand¬ 
ard Form 33, Invitation, Bid and Award 
(Supply Contract), this section 1-2.302 
shall govern to the extent that the pro¬ 
visions of those forms are inconsistent 
with this section 1-2.302. 


PART 1-3—PROCUREMENT BY 
NEGOTIATION 

Sec. 

1-3.000 Scope of part. 

Subparf 1—3.1—Use of Negotiation 

1-3.100 Scope of subpart. 

1-3.101 General requirements for nego¬ 

tiation. 

1-3.102 Factors to be considered In nego¬ 
tiated contracts. 

1--3.103 Dissemination of procurement 
information. 


Subpart 1—3.2—Circumstances Permitting 
Negotiation 

1-3.200 Scope of subpart. 
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§ 1—3.000 Scope of part. 

’ (a) This part prescribes policies and 
procedures which shall be observed by 
executive agencies in connection with 
procurement by negotiation. While ref¬ 
erences are made in this part to author¬ 
izing sections of the Federal Property 
and Administrative Services Act of 1949, 
to further the objectives of consistency 
and uniformity in Government procure¬ 
ment practices, such references shall be 
deemed likewise as references to com¬ 
parable requirements under applicable 
laws. 

(b) This part sets forth the following 
policies and procedures: 

(1) The basic requirements for the 
procurement of property and services by 
means of negotiation; 

(2) The different circumstances un¬ 
der which negotiation is permitted; 

(3) Determinations and findings 
that may be required before a contract 
is entered into by negotiation; 

(4) Types of negotiated contracts 
and their use; 

* s (5) Price negotiation policies and 
techniques; 

(6) Negotiation of surplus labor 
area set-asides; 

(7) Negotiation of small business 
set-asides; and 

(8) Reporting of possible anti-trust 
violations. 
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Subpart 1-3.1—Use of Negotiation 

§ 1-3.100 Scope of MibparU 

This subpart deals with the nature and 
use of negotiation as distinguished from 
formal advertising, and with limitations 
upon that use. 

§ 1—3.101 General requirements for 
negotiation. 

No contract shall be entered into 
as a result of negotiation unless or 
until the following requirements have 
been satisfied: 

(a) The contemplated procurement 
comes within one of the circumstances 
permitting negotiation; 

(b) Any necessary determinations and 
findings have been made; 

(c) Such clearance or approval as is 
prescribed by applicable agency proce¬ 
dures has been obtained; and 

(d) The prospective contractor has 
been determined to be responsible. 

§ 1—3.102 Factors to l>e considered in 
negotiated contracts. 

Whenever property or services are to 
be procured by negotiation, offers shall 
be solicited from all such qualified 
sources as are deemed necessary by the 
contracting officer to assure full and free 
competition, consistent with the procure¬ 
ment of the required property or services, 
in accordance with the basic policies bet 
forth in this Part 1-3, to the end that the 
procurement will be made to the best 
advantage of the Government, price and 
other factors considered. Such offers 
shall be supported by statements and 
analyses of estimated costs or other evi¬ 
dence of reasonable prices v and other 
matters deemed necessary by the con¬ 
tracting officer. Negotiation shall there¬ 
upon be conducted with due attention 
being given to the following, and any 
other appropriate factors: 

(a) Comparison of prices quoted and 
consideration of other prices for the 
same or similar property or services, 
with due regard to production costs, in¬ 
cluding extra pay shift, multi-shift and 
overtime costs, and any other factor re¬ 
lating to the price, such as profits, cost 
of transportation, and cash discounts. 

(b> Comparison of the business repu¬ 
tation, capacity, and responsibility of 
the respective persons or firms who sub¬ 
mit offers. 

(c) Consideration of the quality of 
the property or services offered, including 
the same or similar property or services 
previously furnished, with due regard 
to conformance wdth specification re¬ 
quirements. 

<d > Consideration of delivery require¬ 
ments. 

<e> Discriminating use of price and 
cost analyses. 

(f) Investigation of price aspects of 
any important subcontract. 

(g) Individual bargaining, by mail or 
by conference. 

(h) Consideration of cost sharing. 

(i) Effective utilization in general of 
the most desirable type of contract. 

(j) Consideration of the size of the 
business concern. 

(k) Consideration as to whether the 
prospective supplier requires expansion 
or conversion of plant facilities. 


(l) Consideration as to whether the 
prospective supplier is located in a sur¬ 
plus or scarce labor area. 

(m) Consideration as to whether the 
prospective supplier will have an ade¬ 
quate supply of qualified labor. 

(n) Consideration of the extent of 
subcontracting. 

(o) Consideration of the existing and 
potential workload of the prospective 
supplier. 

(p) Consideration of broadening the 
industrial base by the development of 
additional suppliers. 

(q) Consideration of whether the con¬ 
tractor requires Government furnished 
property, machine tools, or facilities. 

§ 1—3.103 Dissemination of procure¬ 
ment information. 

(a) Synopses of unclassified requests 
for proposals and contract awards shall 
be prepared and publicized in the De¬ 
partment of Commerce “Synopsis of U.S. 
Government Proposed Procurement, 
Sales, and Contract Awards.” in accord¬ 
ance with procedures established by each 
agency. 

(b) Promptly after making awards in 
any procurement in excess of $10,000, 
the contracting officer normally shall 
give written notice to the unsuccessful 
offerors that their proposals were not 
accepted. Upon request, unsuccessful 
offerors whose offered prices were lower 
than those of the contractor which re¬ 
ceived the award shall be furnished the 
reasons why their proposals were not ac¬ 
cepted; but in no event will an offeror’s 
cost breakdown, profit, overhead rates, 
trade secrets, or other confidential busi¬ 
ness information be disclosed to any 
other offeror. 

(c) Classified information shall be 
furnished only in accordance with 
agency regulations governing the han¬ 
dling of classified information. 

Subpart 1-3.2—Circumstances 
Permitting Negotiation 
§ 1-3.200 Scope of Milipurt. 

Subject to the limitations prescribed 
in this Subpart 1-3.2, or as otherwise 
provided by law, procurement may be 
effected by negotiation under any one of 
the exceptions contained in sections 
302(c) (1) through 302(c) (15) of the Act. 

§ 1-3.201 National emergency. 

Pursuant to the authority of section 
302(c) (1) of the Act, purchases and con¬ 
tracts may be negotiated if “determined 
to be necessary in the public interest dur¬ 
ing a period of national emergency de¬ 
clared by the President or by the 
Congress.” 

(a) Duration. Under present circum¬ 
stances, authority of this section shall 
extend for the duration of the national 
emergency declared pursuant to Presi¬ 
dential Proclamation 2914, dated De¬ 
cember 16, 1950. 

(b) Application . The authority of 
this section shall be used only to the ex¬ 
tent of furthering the policy (enunciated 
in Defense Manpower Policy No. 4 (re¬ 
vised November 5. 1953, and amended 
July 27, 1955) and in Bureau of the 
Budget Bulletin No. 58-5, dated March 
25, 1958) which encourages the placing 


of contracts and facilities in areas of sub¬ 
stantial labor surplus, and upon the de¬ 
termination of the head of the agency 
concerned that to do so is necessary In 
the public interest. Contracts entered 
into pursuant to this authority shall be 
negotiated in accordance with agency 
procedures. 

§ 1-3.202 Public exigency. 

Pursuant to the authority of section 
302(c)(2) of the Act, purchases and con¬ 
tracts may be negotiated without formal 
advertising if “the public exigency will 
not admit of the delay incident to 
advertising.” 

(a) Application. In order for this au¬ 
thority to be used, the need must be 
compelling and of unusual urgency, as 
when the Government would be seriously 
injured, financially or otherwise, if the 
property or services to be purchased or 
contracted for were not furnished by a 
certain time, and when they could not be 
procured by that time by means of 
formal advertising. This applies irre¬ 
spective of whether that urgency could 
or should have been foreseen. For 
example, this authority may be used 
when property or services are needed 
at once because of a fire, flood, explosion, 
or other disaster. 

(b) Limitations. Every contract ne¬ 
gotiated under this authority shall be 
accompanied by a signed statement of 
the contracting officer justifying its use. 
When purchase action under this au¬ 
thority is based on telephone or other 
oral offers, a w f ritten confirmation of the 
accepted offer shall be secured and made 
a part of the purchase case file. A rec¬ 
ord shall be established also in such 
cases containing the following informa¬ 
tion as a minimum: name and address 
of each offeror quoting, item description, 
unit price, delivery time, and discount 
terms. If quotations low-er than the 
accepted quotation are received, the rea¬ 
sons for their rejection shall be recorded 
and made a part of the purchase file. 
Negotiation under this authority is sub¬ 
ject to the preparation of appropriate 
determinations and findings prescribed 
in Subpart 1-3.3. 

§ 1-3.203 Purchase* not in excess of 
§2,500. 

Pursuant to the authority of section 
302<c) (3) of the Act, purchases and con¬ 
tracts may be negotiated without formal 
advertising if “the aggregate amount in¬ 
volved does not exceed $2,500.” 

(a) Application. Contracts or pur¬ 
chases aggregating $2,500 or less shall be 
made under the authority of this section 
1-3.203 rather than under any of the 
other authorities for negotiation. In 
arriving at the “aggregate amount in¬ 
volved” there must be included all prop¬ 
erty and services w’hich would properly 
be grouped together in a single transac¬ 
tion and which w r ould be included in a 
single advertisement for bids if the pro¬ 
curement were being effected by formal 
advertising. Purchases or contracts ag¬ 
gregating more than $2,500 shall not be 
broken down into several purchases or 
contracts of less than $2,500. 

(b) Procedure. Purchases and con¬ 
tracts aggregating not more than $ 2,500 
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shall be made In accordance with Sub- 
part 1-3.6. 

§ 1-3.201 Personal or professional serv¬ 
ices. 

Pursuant to the authority of section 
302(C) (4) of the Act, purchases and con¬ 
tracts may be negotiated without formal 
advertising if “for personal or profes¬ 
sional services.'* 

<a) Application . This authority shall 
b<* used only when all of the following 
conditions have been satisfied: 

(1) If personal services, they are 
required to be performed by an indi¬ 
vidual contractor in person (not by a 
concern); if professional services, they 
may be performed either by an individual 
contractor in person or a concern; 

(2) The services are of a profes¬ 
sional nature, or are to be performed 
under Government supervision and paid 
for on a time basis; and 

(3) Procurement of the services is 
authorized by law and is effected in ac¬ 
cordance with the requirements of appli¬ 
cable law. 

»b) Limitations . 

(1) The authority of this section 1- 
3 204, and the conditions imposed upon 
its use, shall not apply to the procure¬ 
ment by negotiation of any types of serv¬ 
ices authorized under any other provis¬ 
ions of this subpart. 

(2) Use of authority of this section 
1-3.204 for professional engineering, ar¬ 
chitectural and landscape architectural 
services for any public building or public 
improvement (exclusive of bridges, roads, 
sidewalks, sewers, mains, or similar 
items) the construction cost of which 
is estimated to be $200,000 or more, shall 
be subject to prior clearance with the 
General Services Administration. 

§ 1—3.205 Service* of educational insti¬ 
tutions. 

Pursuant to the authority of section 
302(c) (5) of the Act, purchases and con¬ 
tracts may be negotiated without formal 
advertising if “for any service to be ren¬ 
dered by any university, college, or other 
educational institution." 

(a) Application. The following are 
Illustrative of circumstances with respect 
to which this authority may be used: 

(1) Educational or vocational train¬ 
ing services to be rendered by any uni¬ 
versity, college, or other educational in¬ 
stitution in connection with the training 
and education of personnel, and for nec¬ 
essary material, services, and supplies 
furnished by any such institution in con¬ 
nection therewith. 

(2) Experimental, developmental, or 
research work <including services, tests 
and reports necessary or incidental 
thereto) to be conducted by any univer¬ 
sity, college, or other educational insti¬ 
tution; and reports furnished in con¬ 
nection therewith. 

(3) Analyses, studies, or reports 
(statistical or otherwise) to be conducted 
or prepared by any university, college, 
or other educational institution. 

§ 1-3.206 Purchases outside the United 

States. 

Pursuant to the authority of section 
302(c) (6) of the Act. purchases and con¬ 
tracts may be negotiated without formal 


advertising if “the supplies or services 
are to be procured and used outside the 
limits of the United States and its pos¬ 
sessions." This authority shall be used 
only for the procurement of property or 
services which are actually purchased 
from sources outside and used outside 
the limits of the United States, its Ter¬ 
ritories and possessions, such as property 
or services (including construction) for 
overseas installations or for the use of 
overseas personnel. 

§ 1—3.207 Medicine* or medical *up- 
plies. 

Pursuant to the authority of section 
302(c) (7) of the Act, purchases and con¬ 
tracts may be negotiated without formal 
advertising if “for medicines or medical 
supplies." 

(a) Application. This authority shall 
be used only for such supplies as are 
peculiar to the field of medicine, includ¬ 
ing technical equipment, such as surgi¬ 
cal instruments, surgical and orthopedic 
appliances, X-ray supplies and equip¬ 
ment, and the like. 

(b) Limitations. Whenever the prob¬ 
able cost of property to be purchased by 
negotiation under this authority will ex¬ 
ceed $10,000, suitable advance publicity 
of the proposed purchase shall be given 
for a period of at least 15 days, wherever 
practicable. The requirement of “suit¬ 
able advance publicity" shall be deemed 
to be complied with if circulation of no¬ 
tice of intent to negotiate is made to 
business concerns engaged in the manu¬ 
facture and/or sale of the products in¬ 
volved, including qualified concerns 
known to have current interest in sell¬ 
ing such products to the Government. 
Where desirable, publication of the in¬ 
tention to negotiate through newspapers 
or other similar media may be used to 
supplement circularization. 

§ 1-3.208 Property purchased for au¬ 
thorized resale. 

Pursuant to the authority of section 
302(c) (8) of the Act, purchases and con¬ 
tracts may be negotiated without formal 
advertising if “for property purchased 
for authorized resale." 

(a) Application . Tills authority shall 
be used only for purchases for resale 
through commissaries or other similar 
facilities, and ordinarily only for pur¬ 
chases of articles with brand names or 
of a proprietary nature as required by 
patrons of the selling activities. 

(b) Limitations. Whenever the prob¬ 
able cost of property to be purchased by 
negotiation under this authority will 
exceed $10,000, suitable advance publicity 
of the proposed purchase shall be given 
for a period of at least 15 days, wherever 
practicable. This shall be accomplished 
in the manner set forth in section 1- 
3.207(b). When exercising this author¬ 
ity, regardless of the probable cost, 
competitive proposals shall be solicited 
from all such qualified sources of supply 
as the contracting officer deems neces¬ 
sary to assure full and free competition, 
consistent with the type and character 
of the procurement. 

§ 1—3.209 Subsistence supplies. 

Pursuant to the authority of section 
302(c) (9) of the Act, purchases and con¬ 


tracts may be negotiated without formal 
advertising if “for perishable or non- 
perishable subsistence supplies." 

(a) Application. The authority of 
this paragraph may be used for the pur¬ 
chase of any and all kinds of subsistence 
supplies. 

(b) Limitation. When exercising this 
authority, competitive proposals shall be 
solicited from all such qualified sources 
of supply as the contracting officer 
deems necessary to assure full and free 
competition, consistent with the type 
and character of the procurement. 

§ 1—3.210 Impracticable to secure com¬ 
petition by formal advertising. 

Pursuant to the authority of section 
302(c) (10) of the Act, purchases and 
contracts may be negotiated without 
formal advertising if “for supplies or 
services for which it is impracticable 
to secure competition." 

(a) Application. The following are 
illustrative of circumstances with re¬ 
spect to which this authority may be 
used: 

(1) When property or services can 
be obtained from only one person or 
film (sole source of supply). 

(2) When competition is precluded 
because of the existence of patent rights, 
copyrights, secret processes, control of 
basic raw material, or similar circum¬ 
stances. 

(3) When bids have been solicited 
pursuant to the requirements of formal 
advertising, and no responsive bid has 
been received from a responsible bidder. 

(4) When bids have been solicited 
pursuant to the requirements of formal 
advertising and the responsive bid or 
bids do not cover the quantitative re¬ 
quirements of the invitation for bids, in 
which case, negotiation is permitted for 
the remaining requirements of the in¬ 
vitation for bids. 

(5) When the contemplated pur¬ 
chase is for training film, motion picture 
productions, or manuscripts. 

(6) When the contemplated con¬ 
tract is for technical nonpersonal serv¬ 
ices in connection with the assembly, in¬ 
stallation, or servicing (or the instruction 
of personnel therein) of equipment of a 
highly technical or specialized nature. 

(7) When the contemplated con¬ 
tract involves maintenance, repair, alter¬ 
ation, or inspection and the exact nature 
or amount of the work to be done is not 
known. 

(8) When the contemplated con¬ 
tract is for studies or surveys other than 
those which may be negotiated under 
setions 302(c) (5) or (11) of the Act. 

(9) When the contemplated con¬ 
tract is for stevedoring, terminal, ware¬ 
housing. or switching services, and when 
either the rates are established by law 
or regulation, or the rates are so numer¬ 
ous or complex that it is impracticable 
to set them forth in the specifications of 
a formal invitation for bids. 

(10) When the contemplated con¬ 
tract is for commercial ocean or air 
transportation, Including time charters, 
space charters, and voyage charters over 
trade routes not covered by common car¬ 
riers (negotiation for transportation 
services when the services can be pro¬ 
cured from common carriers is author- 
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ized by section 321 of the Transportation 
Act of 1940 (49 U.S.C. 65)—see section 
1-3.215), and including services for the 
operation of Government-owned vessels 
or aircraft. 

(11) When it is impossible to draft 
for an invitation for bids adequate speci¬ 
fications or any other adequately de¬ 
tailed description of the required prop¬ 
erty or services. 

(12) When the contemplated con¬ 
tract is for services related to the pro¬ 
curement of perishable subsistence, such 
as protective storage, icing, processing, 
packaging, handling, and transportation, 
and it is impracticable to advertise for 
such services a sufficient time in advance 
of the delivery of the perishable sub¬ 
sistence. 

(b) Limitations. Each contract nego¬ 
tiated under this authority shall be ac¬ 
companied by a signed statement of the 
contracting officer justifying its use. 

§ 1—3.2 11 Experimental, developmental, 

or research work. 

Pursuant to the authority of section 
302(c) (11) of the Act. purchases and 
contracts may be negotiated without 
formal advertising if “the agency head 
determines that the purchase or con¬ 
tract is for experimental, developmental, 
or research work, or for the manufacture 
or furnishing of property for experi¬ 
mentation, development, research, or 
test.” 

(a) Application. The following are 
illustrative of circumstances with respect 
to w 7 hich this authority may be used: 

(1) When the contemplated con¬ 
tract relates to theoretical analysis, ex¬ 
ploratory studies, and experimentation 
in any field of science or technology. 

(2) When the contemplated con¬ 
tract is for developmental work and calls 
for the practical application of investiga¬ 
tive findings and theories of a scientific 
or technical nature. 

(3) When the contemplated con¬ 
tract is for such quantities and kinds 
of equipment, supplies, parts, accessories, 
or patent rights thereto, and drawings 
or designs thereof, as are necessary for 
experimentation, development, research, 
or test. 

(4) When the contemplated con¬ 
tract is for services, tests, and reports 
necessary or incidental to experimental, 
developmental, or research work. 

(b) Limitations. This authority shall 
not be used for contracts for quantity 
production, except that such quantities 
may be purchased as are necessary to 
permit complete and adequate experi¬ 
mentation, development, research, or 
test. Research or development contracts 
which call for the production of a rea¬ 
sonable number of experimental or test 
models or prototypes shall not be re¬ 
garded as contracts for quantity produc¬ 
tion. Negotiation under this authority is 
also subject to the preparation of ap¬ 
propriate determinations and findings 
ings prescribed by Subpart 1-3.3. 

§ 1—3.212 Purchases nol to he publicly 
disclosed. 

Pursuant to the authority of section 
302(c) (12) of the Act, purchases and 
contracts may be negotiated without for¬ 
mal advertising if “for property or serv¬ 
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ices as to which the agency head deter¬ 
mines that the character, ingredients, or 
components thereof are such that the 
purchase or contract should not be 
publicly disclosed.” 

(a) Application. This authority shall 
be used only when required by considera¬ 
tions of national security. 

(b) Limitations. Negotiation under 
this authority is subject to the prepara¬ 
tion of appropriate determinations and 
findings prescribed by Subpart 1-3.3. 

§ 1-3.213 Technical equipment requir¬ 
ing standardization and interchange¬ 
ability of parts. 

(a) Authority. 

(1) Pursuant to the authority of 
section 302(c) (13) of the Act, purchases 
and contracts may be negotiated without 
formal advertising if “for equipment 
which the agency head determines to be 
technical equipment, and as to which he 
determines that the procurement thereof 
without advertising is necessary in spe¬ 
cial situations or in particular localities 
in order to assure standardization of 
equipment and interchangeability of 
parts and that such standardization and 
interchangeability is necessary in the 
public interest.” 

(2) This section 1-3.213 provides 
authority only to employ negotiation as 
distinguished from advertising and does 
not constitute authority to make pur¬ 
chases of equipment. The latter must 
be elsewhere derived. 

(b) Application. 

(1) This authority may be used for 
purchasing additional units and replace- 
m 2 nt items of technical equipment and 
spare parts by negotiation in order to 
assure* standardization of equipment and 
interchangeability of parts where, in 
special'Situations or in particular locali¬ 
ties, such standardization and inter¬ 
changeability is determined necessary 
in the public interest. Examples of sit¬ 
uations w T here this authority may be used 
are: 

(i) Where, in special situations or 
in particular localities, it has been found 
necessary to limit the variety and quan¬ 
tity of parts that must be carried in 
stock. 

(ii) Where standardization of 
technical equipment is necessary in spe¬ 
cial situations or in particular localities 
so that parts may be available and inter¬ 
changed among items of damaged or 
worn equipment. 

(iii) Where, in special situations 
or particular localities, technical equip¬ 
ment is available from a number of 
suppliers which w r ould have such vary¬ 
ing performance characteristics (not¬ 
withstanding detailed specifications and 
rigid inspection) as would prevent stand¬ 
ardization and interchangeability of 
parts. 

(2) Consideration shall be given to 
the following and other pertinent factors 
before making a determination to pro¬ 
cure specified makes and models under 
the authority of this section 1-3.213: 

(i) The practicability of inter¬ 
changing parts and cannibalizing equip¬ 
ment. 

(ii) The probability that future 
procurement of the selected item of 


equipment can be effected at reasonable 
prices. 

f (iii) Whether the standardization 
will appreciably reduce the variety and 
quantity of parts that must be carried 
in stock. 

(iv) The value of similar equip¬ 
ment and its supporting parts on hand. 

(v) Possible savings in training 
personnel. 

(vi) Whether the standardization 
will adversely affect existing specifica¬ 
tions and standards. 

(vii) The degree to which the 
current design of the specified make and 
model has been changed from the de¬ 
sign of equipment of the same make and 
model already in the-supply system. 

(3) Standardization approval under 
this authority shall be for a stated period 
of time which bears a reasonable rela¬ 
tionship to the life of the equipment, 
(c) Justification. 

(1) Xh arriving at a determination 
that standardization of equipment and 
interchangeability of its parts are neces¬ 
sary in the public interest, such stand¬ 
ardization must be in fact fully justified 
as genuinely “necessary in the public 
interest.” It is not sufficient that it 
merely be generally desirable. Nor is an 
arbitrary or perfunctory conclusion suf¬ 
ficient. Facts must clearly show the 
compelling reasons why it is necessary, 
as for example: 

(i) Substantial savings possible 
through standardization (estimated an¬ 
nual savings to be indicated when pos¬ 
sible) . 

(ii) Minimizing potential break¬ 
down of a specifically identified service 
or function which might endanger life, 
property or the orderly conduct of vital 
Government functions. 

(2) The term “in special situations” 
precludes application of the authority 
to generally prevailing or generalized 
conditions. The law assumes that it will 
be necessary to employ the authority 
only under unusual or abnormal condi¬ 
tions. 

(3) The term “particular localities” 
has reference to remote locations which 
are not only remote in the sense of phys¬ 
ical distance from large metropolitan 
areas, but remote from available stocks 
of replacement parts and, possibly, re¬ 
lated service facilities. For example, it 
is not enough to conclude that standard¬ 
ization is required of a motor vehicle in 
Alaska because of remote location if in 
fact replacement parts of various ve¬ 
hicle makes are readily available. It 
must be showm expressly, and not by in¬ 
ference. (i) that the location involved is 
inaccessible because of stated conditions, 
such as the absence of a connected road 
system, or (ii) that there are not avail¬ 
able within stated reasonable distances, 
adequate stocks of replacement parts or 
personnel and facilities necessary to per¬ 
form required services, and that there 
are circumstances which make it im¬ 
practical to maintain at the location 
such stocks and furnish such service for 
more than a particular number of makes 
of vehicles. Most using activities within 
the United States (excluding Alaska ) 
could not be considered to meet these 
requirements. However, there may be 
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cases where, because of extremely un¬ 
usual conditions, standardization at a 
particular location within the United 
States may be necessary in the public 
interest. 

(d) Limitations. 

(1) This authority shall not be used 
for initial procurement of equipment and 
spare parts which ultimately will be 

st andardized, or for the purpose of se¬ 
lecting arbitrarily the equipment of cer¬ 
tain suppliers; nor shall it be used un¬ 
less and until the agency head has 

determined that: 

(i) The equipment constitutes 

technical equipment; 

(ii) Standardization of such 

equipment and interchangeability of its 
parts are necessary in the public inter¬ 
est; and 

(iii) Negotiation is necessary in 
special situations or in particular locali¬ 
ties in order to assure required stand¬ 
ardization of equipment and inter¬ 
changeability of parts. 

(e) Determination and findings. 

(1) Negotiation under this author¬ 
ity is subject to the requirement for 
preparation of appropriate determina¬ 
tions and findings as provided by Sub¬ 
part 1-3.3. 

(2) The following example of find¬ 
ings and determinations is illustrative of 
the type and amount of information 
which may be considered sufficient to 
Justify negotiation under section 302 
(0(13) of the Act: 

Department of the Interior 

FINDINGS AND DETERMINATIONS UNDER SECTION 

302(0(13) OF THE FEDERAL PROPERTY PROP¬ 
ERTY AND ADMINISTRATIVE SERVICES ACT OF 

1949 

Findings » 

In accordance with the requirements of 
section 302(c) (13) and 307 of the Federal 
Property and Administrative Services Act of 
1019. I make the following findings: 

1. The Alaska Hoad Commission has stated 

that it has a requirement for 25- 

(Make and 

_trucks as set forth in (letter) or (req- 

ty pe) 

m ltlon) dated __ and has sub¬ 
mitted, by letter dated__ signed by 

__ Information in Justiflca- 

(Name and title) 

tion for such purchase under section 302(c) 
(13), as described or Included in the findings 
sot forth below. 

2. The trucks in question are required for 

Use at__ Alaska. This lo- 

(District or area) 

cation is accessible only by_-_ 

(Indicate: i.e. “boat" 

- and for several months 

or “boat and air" etc.) 

each year is accessible only by_ 

The Government's operations which consist 

of-- require the use 

(General description only) 
of trucks of this type. The location pres¬ 
ently has_of these trucks with stocks 

of spare parts determined necessary from 
experience to maintain these trucks in proper 

operational efficiency. There are also_ 

trucks of other manufacture with required 
stocks of spare parts which will gradually be 
eliminated by standardization. No commer¬ 
cial supply or service centers are maintained 
at this remote location or within approx¬ 
imately -miles thereof. 

3. It is impractical to provide service and 
repair facilities for numerous makes of ve¬ 
hicles and to maintain stocks of parts nec¬ 
essary to keep the various makes in operat¬ 


ing condition. Each make of vehicle usually 
requires additional special equipment for 
proper servicing and repair. This results 
in added cost, housing, and related adminis¬ 
trative expense. Similarly each additional 
make requires the maintenance of separate 
stocks of spare service and repair parts 
which require additional bins, storage, and 
clerical and administrative expenses. The 
annual savings In cost estimated to result 
from the maintenance of reduced stocks of 
parts made possible by standardizing on 
these trucks is_ 

4. (State other factors and details as ap¬ 
plicable.) 

5. Under these circumstances the Alaska 
Road Commission regards the standardiza¬ 
tion and interchangeability as necessary in 
the public interest. 

Determinations 

1. Based upon the foregoing findings, I 
hereby determine, within the meaning of 
section 302(c) (13) of the Federal Property 
and Administrative Services Act of 1949, 
that: 

A. The equipment described is technical 
equipment: 

B. Negotiation is necessary, in the situa¬ 
tion and In the locality described, in order 
to assure standardization of the equipment 
and interchangeability of parts; and 

C. Such standardization and interchange¬ 
ability is necessary in the public interest. 

2. Upon the basis of these findings and 
determinations. I hereby authorize the ne¬ 
gotiation of a contract (or contracts) for 
procurement of the equipment described in 
these findings pursuant to section 302 
(c) (13) of the Federal Property and Ad¬ 
ministrative Services Act of 1949. 


Secretary of the Interior. 

§ 1-3.211 Negotiation after advertising. 

Pursuant to the authority of section 
302(0(14) of the Act, purchases and 
contracts may be negotiated without 
formal advertising if “for property or 
services as to which the agency head de¬ 
termines that bid prices after advertising 
therefor are not reasonable (either as to 
all or some part of the requirements) or 
have not been independently arrived at 
in open competition.’ 1 

(a) Application. This authority is de¬ 
signed to cope with cases where bids re¬ 
ceived after advertising are too high, 
although not actually identical or appar¬ 
ently collusive, and cases of apparent 
collusive bidding. Indications of possible 
violation of antitrust laws or collusive 
bidding are to be reported in accordance 
w r ith procedures prescribed in Subpart 
1-1.9 of this chapter. Where, after ad¬ 
vertising, some of the bids do not appear 
reasonable, and the reasonable bids do 
not cover the full quantity required, the 
contracting officer may, at his discretion, 
accept the reasonable bids. Rejection of 
the bids not accepted and negotiation for 
the balance of the quantity required must 
be preceded by the determination re¬ 
quired by this section 1-3.214. Negotia¬ 
tion for the balance is subject also to the 
requirements of section l-3.214(b). 

(b) Limitations . After appropriate 
determination, and after rejection of 
bids, no contract shall be negotiated 
under this authority unless: 

(1) Notification of intention to ne¬ 
gotiate and reasonable opportunity to 
negotiate have been given to each respon¬ 
sible bidder which submitted a bid in 
response to the invitation for bids; and 


(2) The negotiated price is the low¬ 
est negotiated price offered by any re¬ 
sponsible supplier. 

§ 1—3.213 Otherwise authorized by law. 

Pursuant to the authority under sec¬ 
tion 302(c) (15) of the Act, purchases and 
contracts may be negotiated without 
formal advertising if “otherwise author¬ 
ized by law.*' This provision preserves 
the authority to negotiate contracts con¬ 
ferred by other legislation. The follow¬ 
ing are typical examples: 

(a) Mutual Security Act of 1956 (22 
U.S.C. 1750). 

(b) Small Business Act (Public Law 
85-536). 

(c) Section 321 of the Transportation 
Act of 1940 (49 U.S.C. 65). (This law 
permits negotiation for transportation 
services when the services required can 
be procured from any common carrier. 
This authority shall not be used to elim¬ 
inate competition from companies which 
are not common carriers when the serv¬ 
ices may also be performed by such com¬ 
panies.) 

When negotiating pursuant to other stat¬ 
utory authority, the purchase or contract 
instrument should cite the applicable 
law authorizing negotiation. 

Subpart 1-3.3—Determinations, 
Findings, and Authorities 

§ 1-3.301 Determinations and findings 
required. 

In addition to the required determina¬ 
tions and findings set forth in Subpart 
1-3.2, the following determinations in 
connection with entering into contracts 
by negotiation are required to be made 
in writing, supported by written findings 
as specified in section 1-3.302: 

(a) The determination required by 
section 304(b) of the Act as to estimated 
cost of and fees to be paid under cost- 
pi us-a-fixed fee contracts; 

(b) The determination required by 
section 304(b) of the Act that use of a 
cost or a cost-plus-a-fixed fee, or incen¬ 
tive-type contract, is likely to be less 
costly than other methods, or that it is 
impracticable to secure property or serv¬ 
ices of the kind or quality required with¬ 
out use of such a contract; and 

(c) The determination required by 
section 303(b) of the Act that it is in the 
public interest to reject all bids. 

§ 1—3.302 Form and requirements of 
determinations and findings; pres¬ 
ervation of data. 

fa) Each determination or decision 
required under section 1-3.211 through 
section 1-3.214 and section 1-3.301 shall 
be based on written findings made by the 
official making such determination or 
decision, which findings shall be final, 
and available for a period of at least six 
years following the date of the determi¬ 
nation or decision. A copy of such find¬ 
ings shall be filed with the General 
Accounting Office copy of the contract. 

(b) The form of determination and 
findings required shall be sufficient to 
satisfy the requirements of the applica¬ 
ble provisions of law, and shall be in such 
form as may be prescribed in agency 
instructions. 
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(c) The use of negotiation under sec¬ 
tions 1-3.202 and 1-3.210 shall be accom¬ 
panied by a signed statement of the 
contracting officer justifying the use of 
negotiation, a copy of which must be filed 
with the General Accounting Office copy 
of the contract. 

(d) In any case where a purchase or 
contract is negotiated under section 
1-3.201 and sections 1-3.207 through 
1-3.214, data with respect to negotiation 
shall be preserved in the files for a period 
of six years following final payment on 
such purchase or contract. Such data 
shall be sufficient to show: 

(1) The reason and basis for use of 
negotiation; 

(2) The extent of competition se¬ 
cured; and 

(3) Other essential Information 
bearing on the actual negotiations. 

(e) Where in other cases of negotia¬ 
tion, the requirements of paragraph (a), 
(c), and (d) of this section 1-3.302 are 
not applicable, final data shall neverthe¬ 
less be made a part of the file to support 
the action taken. This includes the in¬ 
formal records required with respect to 
purchases resulting from oral offers. 

Subpart 1—3.4—Types of Contracts 

§ 1—3.400 Scope of $ul>part. 

This subpart fa) describes and defines 
types of contracts for procurement by 
negotiation, (b) defines the areas of ap¬ 
plicability in which each type of contract 
may be used appropriately and sets forth 
considerations and policies governing the 
choice of type of contract, and (c) im¬ 
poses conditions on the use of certain of 
the available types of contracts. 

§ 1—3.401 Types of contracts. 

Contracts negotiated under this Part 
1-3 may be of any of the types or com¬ 
bination of types described in this Sub¬ 
part 1-3.4, which will promote the best 
interests of the Government, subject to 
the following restrictions. The cost- 
plus-a-percentage-of-cost system of con¬ 
tracting shall not be used. In further¬ 
ance of this policy, all prime contracts 
and letter contracts, on other than a firm 
fixed-price basis, shall by an appropriate 
clause prohibit cost-plus-a-percentage- 
of-cost subcontracts. In addition, all 
cost-plus-fee subcontracts under prime 
contracts which are on other than a firm 
fixed-price basis shall limit the payment 
of fees to those prescribed by agency 
procedures within the limitations of sec¬ 
tion 304 of the Act. 

§ 1-3.402 Selection of contract type. 

(a) The firm fixed-price contract shall 
be used unless, under the applications 
and limitations contained in this Sub¬ 
part 1-3.4, the use of another type of 
contract is more appropriate. However, 
the selection of an appropriate type of 
contract is of primary importance in ob¬ 
taining fair and reasonable prices under 
all of the circumstances. The type of 
contract therefore has a direct effect 
upon the resulting price or cost to the 
Government. Type of contract and pric¬ 
ing are inter-related and should be so 
considered together in negotiation, in ac¬ 
cordance with the provisions of section 
1-3.803. 
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(b) In determining the type of con¬ 
tract to be utilized, consideration should 
be given to such factors as: 

(1) Type and complexity of the 
item. 

(2) Urgency of the requirement. 

(3) The period of contract perform¬ 
ance and the length of production run. 

(4) Degree of competition present. 

(5) Difficulty of estimating per¬ 
formance costs due to such factors as 
the lack of firm specifications, the lack 
of production experience, or the instabil¬ 
ity of design. 

(6) Availability of comparative price 
data, or lack of firm market prices or 
wage levels. 

(7; Prior experience with the con¬ 
tractor. 

(8> Extent and nature of subcon¬ 
tracting contemplated. 

(9) Assumption of business risk. 

(10) Technical capability and finan¬ 
cial responsibility of the contractor. 

(11) Administrative costs of both 
parties. 

(c) Early agreement should be reached 
between the Government and the con¬ 
tractor on the type of contract best 
suited to the procurement. Except in 
the case of a firm fixed-price contract, 
contract files shall include documenta¬ 
tion to show the reasons why the par¬ 
ticular contract type was utilized. 

§ 1—3.103 Fixed-price type contracts. 

The fixed-price type contract gener¬ 
ally provides for a firm price, or under 
the appropriate circumstances may pro¬ 
vide for an adjustable price, for the 
supplies or services which are being pro¬ 
cured. Fixed-price contracts are of types 
so designed as to facilitate proper pric¬ 
ing under varying circumstances. 

§ 1—3.403—1 Firm fixed-price contract. 

(a) Description. The firm fixed-price 
contract provides for a price which is 
not subject to any adjustment by reason 
of the cost experience of the contractor 
in the performance of the contract. 
This type of contract, when appropri¬ 
ately applied as set forth in this section 
1-3.403-1, places the maximum risk and 
responsibility upon the contractor and 
affords him the greatest incentive for 
efficient performance with the resultant 
benefit in earnings. Utilization of the 
firm fixed-price contract imposes a 
minimum administrative burden on the 
contracting parties. 

(b) Applicability . The firm fixed- 
price contract is suitable for use in 
procurements when stable and reason¬ 
ably definite specifications are available 
and when fair and reasonable pricing 
can be achieved, such as where (1) 
adequate competition has made initial 
quotations effective; (2) prior purchases 
of the same or similar supplies or serv¬ 
ices provide reasonable price compari¬ 
son; (3) experienced cost information 
or sound estimates of the probable cost 
of performance are available in the 
negotiation of contract prices; or (4) 
any other reliable basis for proper pric¬ 
ing can be utilized consistent with the 
purpose of this type of contract. The 
firm fixed-price contract is particularly 
suitable in the purchase of standard 


commercial items, modified commercial 
items, or other items for which adequate 
information on production and cost is 
available. 

(c) Limitation . The firm fixed-price 
contract shall not be used when con¬ 
tingencies proposed in the contract price 
are considered unreasonable. 

§ 1-3.403-2 Fixed-price contract with 

escalation. 

(a) Description. The fixed-price con¬ 
tract with escalation provides for the 
upward and downward revision of the 
stated contract price upon the occur¬ 
rence of certain contingencies which are 
specifically defined in the contract. 
These contingencies should be limited 
to those beyond the normal control of 
the contractor. The business risk of 
the contractor in a fixed-price contract 
is reduced by the inclusion of escalation 
provisions in which the Government 
agrees to revise the stated price upon 
the happening of the prescribed con¬ 
tingency. Where escalation is agreed 
upon, upward adjustments shall be 
limited by the establishment of a reason¬ 
able ceiling, and provisions will be in¬ 
cluded for downward adjustments in 
those instances where the prices or rates 
fall below the base levels provided in 
the contract. In the establishment of 
the base levels from which escalation 
will operate, contingency allowances 
shall be eliminated from the base to be 
set forth in the contract to the extent 
that escalation is provided for any par¬ 
ticular contingency. Generally, escala¬ 
tion provisions are of two broad types. 

(1 > Price escalation provides for ad¬ 
justment of the contract price on the 
basis of increases or decreases from on 
agreed upon level in published or estab¬ 
lished prices of specific items or in price 
levels of the contract end items. 

(2) Labor and material escalation 
provides for adjustment of the contract 
price on the basis of increases or de¬ 
creases from agreed standards or indices 
in wage rates, specific material costs, or 
both. 

<b) Applicability. Use of this type of 
contract is appropriate where serious 
doubt exists as to the stability of market 
and labor conditions which will exist 
during an extended period of produc¬ 
tion and contingencies which would 
otherwise be included in a firm fixed- 
price contract are identifiable and can 
be covered separately by escalation. Its 
usefulness is limited by the difficulties 
inherent in its administration. 

(1) Price escalation may be used 
under the conditions stated above when 
the items to which escalation will be 
applied are standard materials or ar¬ 
ticles normally sold at “established” or 
“published” prices in a competitive com¬ 
mercial market or are modifications 
thereof, the prices of which can be rea¬ 
sonable related to the prices of such 
standard materials or articles. 

(2) Labor and material escalation 
generally is suitable for use when the 
types and kinds of labor and material 
that the contractor intends to use in the 
performance of a contract that covers 
an extended period of time prevents him 
from accepting the full risk of possible 
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cost increases and the Government is 
ui willing to accept the proposed con¬ 
tingency factors. 

(c) Limitation . Escalation shall not 
be used to provide protection against 
contingencies arising from the lack of 
accurate estimates of the quantities of 
labor or material required for perform¬ 
ance of the contract. 

§ 1-3.401 Cost-reimbursement type con¬ 
tracts. 

(&) Description. Thecost-reim¬ 
bursement type of contract provides for 
payment to the contractor of allowable 
costs incurred in the performance of the 
contract, to the extent prescribed in the 
contract. This type of contract estab¬ 
lishes an estimate of total cost for the 
pin-pose of obligation of funds, and a 
ceiling which the contractor may not 
exceed (except at his own risk) without 
prior approval or subsequent ratification 
of the contracting officer. 

<b) Applicability . The cost-reim¬ 
bursement type contract is suitable for 
use when the nature and complexity of 
the procurement is such that costs of 
performance cannot be estimated with 
reasonable accuracy. In addition, it is 
essential that the contractor’s cost ac¬ 
counting system is adequate for the de- 
teimination of costs applicable to the 
contract, and appropriate surveillance by 
Government personnel during perform¬ 
ance will give reasonable assurance that 
inefficient or wasteful methods are not 
being used. 

(c) Limitations . The cost-reimburse¬ 
ment type contract may be used only 
after a determination that: 

(1) Such method of contracting is 
likely to be less costly than other meth¬ 
ods; or 

(2) It is impractical to secure prop¬ 
erty or services of the kind or quality 
required without the use of such type of 
contract. 

§ 1-3.404—1 Cost contract. 

\a) Description. The cost contract 
is a cost-reimbursement type contract 
under which the contractor receives no 

fee. 

<b) Applicability. The following are 
illustrative situations in which the use 
of this type of contract may be apppro- 

priate: 

(1) Research and development 
*ork, particularly with nonprofit educa¬ 
tional institutions or other non-profit 
organizations. 

(2) Facilities contracts. 

<3) Initial small quantity procure¬ 
ments of new items with anticipated sub¬ 
sequent large production runs. 

§ 1-3.404—2 Cost-sharing contract. 

(a) Description. A cost-sharing con¬ 
tract is a cost-reimbursement type con¬ 
tract under which the contractor re¬ 
ceives no fee but is reimbursed only for 
an agreed portion of its allowable costs. 

<b) Applicability. A cost-sharing 
contract is suitable for those procure¬ 
ments which cover production or re¬ 
search projects which are jointly spon¬ 
sored by the Government and the 
contractor with benefit to the contractor 
in lieu of full monetary reimbursement 
of costs. In consideration of this bene¬ 


fit, the contractor agrees to absorb a por¬ 
tion of the costs of performance. The 
following are illustrative situations in 
which this type of contract is generally 
desirable: 

(1) Jointly sponsored research and 
development work with nonprofit edu¬ 
cational institutions or other nonprofit 
organizations. 

(2) Other research and develop¬ 
ment work where the results of the con¬ 
tract may have commercial benefit to 
the contractor. 

§ 1-3.404—3 Cost-plus-a-fixed-fce con¬ 
tract. 

(a) Description. The cost-plus-a- 
fixed-fee contract is a cost-reimburse¬ 
ment type of contract which provides 
for the payment of a fixed fee to the 
contractor. The fixed fee once negoti¬ 
ated does not vary with actual cost, 
but may be adjusted as a result of any 
subsequent changes in the work or serv¬ 
ices to be performed under the contract. 

(b) Applicability . The cost-plus-a- 
fixed-fee contract is suitable for use when 
a cost-reimbursement type of contract is 
appropriate as provided in section 
1-3.404 (b), and when the parties agree 
that the procurement should be profit 
bearing in the form of a fixed fee. The 
following are illustrative situations in 
which this type of contract may be 
appropriate: 

(1) Research and development work 
where the scope and nature thereof can¬ 
not be definitely specified. 

(2) Definite specifications exist but 
the contractor lacks a valid basis for es¬ 
timating costs because the property 
called for is not an item regularly manu¬ 
factured, or the services called for have 
not been previously performed, or par¬ 
tial experience will not reveal a proper 
pricing level for the remainder of the 
production. 

(3) Production or construction con¬ 
tracts where the specifications are not 
complete or where major changes sub¬ 
stantially affecting the scope of the work 
are expected. 

(4) Work to be performed in a Gov¬ 
ernment-owned plant with the use of 
Government-owned facilities. 

(c) Limitations. The fixed fees shall 
not exceed those prescribed by agency 
procedures within the limitations of sec¬ 
tion 304 of the Act. 

(d) Contractors 9 investment in work - 
in-process. It is the policy of the ex¬ 
ecutive branch of the Government that 
contractors having cost-reimbursement 
type contracts should maintain a reason¬ 
able investment in the property and 
facilities acquired and in the services 
rendered in the performance of such 
contracts. This investment provides a 
strong incentive for the contractor to 
strive for greater efficiency and economy 
and better management, with resultant 
lower costs to the Government. 

(1) In keeping with this policy, cost- 
reimbursement type contracts other than 
those set forth below shall provide for 
interim payment of not to exceed 80 
percent of the costs incurred by the con¬ 
tractor in the performance of the 
contract: 

(i) Contracts under which the 
contractors receive no fee or profit. 


(ii) Contracts with educational 
institutions or nonprofit organizations. 

(iii) Contracts solely for the op¬ 
eration of Government-owned plants or 
vessels. 

(iv) Contracts with small busi¬ 
ness concerns. 

(v) Contracts for research and 
development which do not provide for 
quantity production. 

(vi) Contracts for performance 
outside the United States, its Territory, 
its possessions, and Puerto Rico. 

(vii) Contracts having an esti¬ 
mated cost not in excess of $250,000. 

(viii) Contracts for construction 
and architect-engineer services. 

(ix) As determined by the agency 
head concerned, contracts in which the 
applications of the policy would impose 
undue hardship on the contractor or 
adversely affect the interests of the 
Government. 

(2) An appropriate clause imple¬ 
menting this policy shall be inserted in 
all cost-reimbursement type supply 
contracts. 

(3) Application of this policy need 
not affect the method of payment of the 
fee, but the extent of the contractor’s 
capital investment in the performance 
of the contract will be taken into con¬ 
sideration in fixing the amount of fee 
or profit. 

§ 1—3.404—1 Cost-plus-incentive-fee con¬ 
tract. 

(a) Description. The cost-plus-in¬ 
centive-fee contract is a cost-reimburse¬ 
ment-type contract with provision for 
a fee which is adjusted by formula in 
accordance with the relationship which 
total allowable costs bear to target costs. 
Under this type of contract, there is 
negotiated initially a target cost, a target 
fee. a minimum and maximum fee, and 
a fee adjustment formula. After per¬ 
formance of the contract, the fee payable 
to the contractor is determined in ac¬ 
cordance with the formula. The formula 
provides, within limits, for increases in 
fee above target fee when total allowable 
costs are less than target costs, and de¬ 
creases in fee below target fee when total 
allowable costs exceed target costs. The 
provision for increase or decrease in the 
fee is designed as an incentive to the 
contractor to increase the efficiency of 
performance. 

(b) Applicability. The cost-plus-in¬ 
centive-fee contract is suitable for use 
where a cost-reimbursement-type of 
contract is found necessary and where 
there is a probability that its use will 
result in lower costs to the Government 
than other forms of cost-reimbursement- 
type contracts through cost reduction 
incentive to the contractor. 

(c) Limitation. The target and the 
maximum fee shall be subject to the ad¬ 
ministrative limitations stated in sec¬ 
tion 1-3.404-3 (c). 

(d) Contractors ' investment in work- 
in-process. See section 1-3.404-3(d). 

§ 1—3.405 Other types of contract*. 

§ 1—3.405—1 Time and materials con¬ 
tract. 

(a) Description. The time and mate¬ 
rials type of contract provides for the 
procurement of property or services on 






1956 


RULES AND REGULATIONS 


the basis of (1) direct labor hours at 
specified fixed hourly rates (which rates 
include direct and indirect labor, over¬ 
head, and profit) and (2) material at 
cost. Material handling costs may be 
included in the charge for “material at 
cost,” to the extent they are clearly ex¬ 
cluded from any factor of the charge 
computed against direct labor hours. 
This type of contract may establish 
either a price ceiling, or a ceiling amount 
which the contractor may not exceed 
(except at his own risk). 

(b) Applicability. The time and ma¬ 
terials contract is used only in those sit¬ 
uations where it is not possible at the 
time of placing the contract to estimate 
the extent or duration of the work or to 
anticipate costs with any substantial 
accuracy. Particular care should be ex¬ 
ercised in the use of this type of contract 
since its nature does not encourage effi¬ 
ciency. Thus it is essential that this 
type of contract be used only where pro¬ 
vision is made for adequate controls, in¬ 
cluding appropriate surveillance by Gov¬ 
ernment personnel during performance, 
to give reasonable assurance that ineffi¬ 
cient or wasteful methods are not being 
used. This type of contract may be used 
in the procurement of (1) engineering 
and design services in connection with 
the production of property: (2) the engi¬ 
neering, design, and manufacturer of 
dies, jigs, fixtures, gauges, and special 
machine tools; (3) repair, maintenance, 
or overhaul work; and (4) work to be 
performed in emergency situations. 

(c) Limitation. This type of contract 
may be used only after determination 
that no other type of contract will suit¬ 
ably serve. 

§ 1-3.405—2 Labor-hour contract. 

(a) Description. The labor-hour type 
of contract is a variant of the time and 
material type contract differing only in 
that materials are not involved in the 
contract or are not supplied by the 
contractor. 

<b) Applicability. The labor-hour 
type of contract is applicable in those 
procurements described for the time and 
materials type contract, but in situa¬ 
tions in which contractor-furnished ma¬ 
terials are not involved. 

(c) Limitations . This type of contract 
may be used only after determination 
that no other type of contract will suit¬ 
ably serve. 

§ 1-3.405-3 Letter contract. 

(a) Description. A letter contract is 
a written preliminary contractual in¬ 
strument which authorizes immediate 
commencement of manufacture of prop¬ 
erty, or performance of services, includ¬ 
ing, but not limited to. preproduction 
planning, and the procurement of nec¬ 
essary materials. 

(b) Applicability. A letter contract 
may be entered into when (1) the in¬ 
terests of the Government demand that 
the contractor be given a binding com¬ 
mitment so that work can be commenced 
immediately, and (2) negotiation of a 
definitive contract in sufficient time to 
meet the procurement need is not pos¬ 
sible. as, for example, when the nature 
of the work involved prevents the prep¬ 


aration of definitive requirements, spec¬ 
ifications, or cost data. 

(c) Limitations . 

(1) A letter contract shall be used 
only after a determination in accordance 
with agency procedures that no other 
type of contract is suitable. 

(2) A letter contract shall not be 
entered into without competition when 
competition is practicable. 

(3) A letter contract shall be super¬ 
seded by a definitive contract at the 
earliest practicable date. Executive 
agencies shall prescribe the limit of ef¬ 
fectiveness of letter contracts. 

(4) The maximum liability of the 
Government stated in the letter contract 
generally shall not exceed 50% of the 
total estimated cost of the procurement, 
but this liability may be increased in ac¬ 
cordance with agency procedures. 

<d> Content. Letter contracts shall 
be specifically negotiated and shall, as 
a minimum requirement, include agree¬ 
ment as to the following: 

(1) That the contractor will pro¬ 
ceed immediately with performance of 
the contract, including procurement of 
necessary materials; 

(2) The extent and method of pay¬ 
ments in the event of termination either 
for the convenience of the Government 
or for default; 

(3) That the contractor is not au¬ 
thorized to expend moneys or incur ob¬ 
ligations in excess of the maximum 
liability of the Government as stated in 
the letter contract; 

(4) The type of definitive contract; 

(5) As many definitive contract pro¬ 
visions as possible; 

(6) That the contractor shall pro¬ 
vide such price and cost information as 
may reasonably be required by the con¬ 
tracting officer; and 

(7) That the contractor and the 
Government shall promptly enter into 
negotiations in good faith to reach agree¬ 
ment upon and execute a definitive con¬ 
tract. 

§ 1-3.403—4 Basic agreement. 

(a) Description. A basic agreement 
is a written instrument of understanding 
executed between a procuring agency 
and a contractor which sets forth the 
negotiated contract clauses which shall 
be applicable to future procurements 
entered into between the parties during 
the term of the basic agreement. The 
use of the basic agreement contem¬ 
plates the coverage of a particular pro¬ 
curement by the execution of a formal 
contractual document which will pro¬ 
vide for the scope of the work, price, 
delivery, and additional matters peculiar 
to the requirement of the specific pro¬ 
curement involved* and shall incorporate 
by reference or append the contract 
clauses agreed upon in the basic agree¬ 
ment, as required or applicable. 

(b) Applicability. 

(1) Basic agreements are appro¬ 
priate for use when (i) past experience 
and future plans indicate that a substan¬ 
tial number of separate contracts may 
be entered into with a contractor during 
the term of the basic agreement, and (ii) 
substantial recurring negotiating prob¬ 
lems exist with a particular contractor. 


(2) Amendment or supersession: A 
basic agreement shall be amended only 
by an amendment of the basic agreement 
itself and shall not be modified or super¬ 
seded by individual contracts or pur¬ 
chase orders entered into under and 
subject to the terms of such basic agree¬ 
ment. As a minimum, basic agreements 
will be reviewed annually on the anni¬ 
versary of their effective date and re¬ 
vised at that time to conform with the 
current requirements of this chapter. 
Amendments shall not have retroactive 
effect. 

(3) Discontinuance of basic agree¬ 
ment: Basic agreements shall provide 
for discontinuance of their future appli¬ 
cation upon 30 days written notice by 
either party. Discontinuance of basic 
agreement will not affect any individual 
contract referencing the basic agreement 
(or the clauses appended thereto) 
entered into prior to the effective date 
of discontinuance. 

(c) Limitations. 

(1) Basic agreements shall neither 
cite appropriations to be charged nor be 
used alone for the purpose of obligating 
funds. 

(2) Basic agreements shall not in 
any manner provide for or imply any 
agreement on the part of the Govern¬ 
ment to place future orders or contracts 
with the contractor involved. Basic 
agreements shall not be used in any 
manner to restrict competition. 

(3) Basic agreements shall be util¬ 
ized only in connection with negotiated 
contracts. 

§ 1-3.405-5 Indefinite delivery type 

* contracts. 

One of the following indefinite de¬ 
livery type contracts may be used for 
procurements where the exact time of 
delivery is not known at time of con¬ 
tracting. 

(a) Definite quantity contracts. 

(1) Description. This type of con¬ 
tract provides for a definite quantity of 
specified property or for the perform¬ 
ance of specified services for a fixed pe¬ 
riod, with deliveries or performance at 
designated locations upon order. De¬ 
pending on the situation, the contract 
may provide for: (i) .firm fixed-prices 
or (ii) price escalation. 

(2) Applicability. This type of con¬ 
tract is particularly suitable for use 
where it is known in advance that a 
definite quantity of property or services 
will be required during a specific period 
and are regularly available or will be 
available after a short lead time. Ad¬ 
vantages of this type of contract are 
that it permits stocks in storage depots 
to be maintained at minimum levels and 
permits direct shipment to the user. 

(b) Requirements contract. 

(1) Description. This type of con¬ 
tract provides for filling all actual pur¬ 
chase requirements of specific property 
or services of designated activities dur¬ 
ing a specified contract period w T ith de¬ 
liveries to be scheduled by the timely 
placement of orders upon the contractor 
by activities designated either specifical¬ 
ly or by class. Depending on the situa¬ 
tion, the contract may provide for: (i) 
firm fixed-prices or (ii) price escalation. 
An estimated total quantity is stated for 
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tfre information of prospective contrac¬ 
tors. which estimate should be as realistic 
as possible. The estimate may be ob¬ 
tained from the records of previous re¬ 
quirements and consumption, or by other 
means. Care should be used in writing 
and administering this type of contract 
to avoid imposition of an impossible bur¬ 
den on the contractor. Therefore, the 
contract shall state, where feasible, the 
maximum limit of the contractor’s obli¬ 
gation to deliver and. in such event, shall 
also contain appropriate provision lim¬ 
iting the Government’s obligation to 
order. When large individual orders or 
orders from more than one activity are 
anticipated, the contract may specify 
the maximum quantities which may be 
ord-red under each individual order or 
during a specified period of time. Sim¬ 
ilarly, when small orders are anticipated, 
the contract may specify the minimum 
quantities to be ordered. 

<2) Applicability. A requirements 
contract may be used for procurements 
where it is impossible to determine in 
advance the precise quantities of the 
property or services that will be needed 
by designated activities during a definite 
period of time. Advantages of this type 
of contract are: 

(i) Flexibility with respect to both 
Quantities and delivery scheduling; 

(ii) Supplies or services need be 
ordered only after actual needs have 
materialized: 

(iii) Where production lead time 
is involved, deliveries may be made more 
promptly because the contractor is 
usually willing to maintain limited stocks 
in view of the Government’s commit¬ 
ment; 

(iv) Price advantages or savings 
may be realized through combining sev¬ 
eral anticipated requirements into one 
quantity procurement; and 

(v) It permits stocks to be main¬ 
tained at minimum levels and allows 
direct shipment to the user. 

Generally, the requirements contract is 
appropriate for use when the item or 
service is commercial or modified com¬ 
mercial in type and when a recurring 
need is anticipated. 

(c) Indefinite quantity contract. 

(1) Description. This type of con¬ 
tract provides for the furnishing of an 
Indefinite quantity, within stated limits, 
of specific property or services, during a 
specified contract period, with deliveries 
to be scheduled by the timely placement 
of orders upon the contractor by activi¬ 
ties designated either specifically or by 
class. Depending on the situation, the 
contract may provide for: (i) firm fixed- 
prices or (ii) price escalation. The con¬ 
tract shall provide that during the 
contract period the Government shall 
order a stated minimum quantity of the 
Property or services and that the con¬ 
tractor shall furnish such stated mini¬ 
mum and. if and as ordered, any addi¬ 
tional quantities not exceeding a stated 
maximum which should be as realistic as 
Possible. The maximum may be ob¬ 
tained from the records of previous re¬ 
quirements and consumption, or by other 
means. When large individual orders or 
orders from more than one activity are 
a nticipated, the contract may specify 
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the maximum quantities which may be 
ordered under each individual order or 
during a specified period of time. Sim¬ 
ilarly, when small orders are anticipated, 
the contract may specify the minimum 
quantities to be ordered. 

(2) Applicability. An indefinite 
quantity contract may be used where it 
is impossible to determine in advance the 
precise quantities of the property or 
services that will be needed by desig¬ 
nated activities during a definite period 
of time and it is not advisable for the 
Government to commit itself for more 
than a minimum quantity. Advantages 
of this type of contract are: 

(i) Flexibility with respect to both 
quantities and delivery scheduling: 

(ii) Property or services need be 
ordered only after actual needs have 
materialized; 

(iii) The obligation of the Gov¬ 
ernment is limited; and 

(iv) It permits stocks to be main¬ 
tained at minimum levels and allows di¬ 
rect shipment to the user. 

The indefinite quantity contract should 
be used only when the item or service 
is commercial or modified commercial 
in type and when a recurring need is 
anticipated. 

Subpart 1-3.5—[Reserved] 

Subpart 1-3.6—Small Purchases 

§ 1—3.600 Scope of subpart. 

This subpart prescribes policies and 
procedures for the purchasing of sup¬ 
plies and nonpersonal services from 
commercial sources when the aggregate 
amount involved in any one transaction 
does not exceed $2,500. Such purchases 
shall be termed “small purchases.” This 
subpart is not applicable to the procure¬ 
ment of supplies and services initially 
estimated to exceed $2,500 even though 
awards under such procurements do not 
exceed $2,500. 

§ 1—3.601 Purpose. 

The objectives of the simplified pur¬ 
chase methods prescribed herein are to 
reduce the administrative costs in ac¬ 
complishing small purchases, to improve 
opportunities for small business con¬ 
cerns to obtain a fair proportion of 
Government purchases and contracts, 
and to eliminate costly and time con¬ 
suming paper processes. 

§ 1-3.602 Policy. 

(a) Small purchases shall be made by 
negotiation, except under special circum¬ 
stances where it is clearly in the best in¬ 
terest of the Government to accomplish 
such purchases by more formal methods. 

(b) The objective of helping small 
concerns to participate in Government 
contracting has wide potential applica¬ 
tion where small purchases are con¬ 
cerned, and accordingly, placement of 
small purchases with small concerns is 
specifically encouraged, consistent, of 
course, with other valid considerations, 
such as price feasibility. 

(c) When quotations are recived on a 
number of related items (such as hard¬ 
ware items, spare parts for vehicles, or 
office supplies, etc.), one purchase order 
shall normally be issued to the firm quot¬ 


ing the lowest aggregate prices rather 
than issuing more than one purchase 
order on the basis of accepting the lowest 
quotation on each item. 

(d) In arriving at the aggregate 
amount involved in any one transaction, 
there must be included all supplies and 
services which would properly be grouped 
together in a single transaction and 
which would be included in a single ad¬ 
vertisement for bids if the procurement 
were being effected by formal advertis¬ 
ing. Requirements aggregating more 
than $2,500 shall not be broken down 
into several purchases which are less 
than $2,500 merely for the purpose of 
permitting negotiation or utilizing the 
small purchase methods authorized 
under this subpart. 

(e) Any one of the purchase methods 
set forth in this subpart which is deter¬ 
mined the most suitable to the immediate 
requirement and which will accomplish 
the procurement in the most efficient and 
economical manner shall be utilized. 

§ 1-3.603 Competition. 

§ 1-3.603—1 Solicitation. 

(a) Reasonable competition means ob¬ 
taining a sufficient number of quotations 
from qualified sources of supply so as to 
assure that the procurement is fair to 
the Government, price and other factors 
considered, including the administrative 
cost of the purchase. In arriving at the 
number of quotations to be solicited, due 
consideration will be given to the cost of 
the proposed solicitation in relation to 
the potential benefits to be derived by the 
Government, consistent with good busi¬ 
ness. 

(b) Reasonable coverage of the mar¬ 
ket for small purchases does not ordinar¬ 
ily require going outside the trade area 
in which the procurement office is located 
to obtain quotations. However, competi¬ 
tion shall not be limited to suppliers of 
well-known and widely distributed makes 
or brands, nor shall quotations be solic¬ 
ited purely on a selective personal pref¬ 
erence basis. New supply sources, 
disclosed through trade journals or other 
media, shall be continuously reviewed 
and, when appropriate, added to the list 
of available sources. 

(c) The following factors influence 
the number of quotations required in 
connection with any particular purchase: 

(1) The nature of the article or 
service to be procured, and whether 
highly competitive and readily available 
in several makes or brands, or relatively 
noncompetitive. 

(2) Information obtained in making 
recent purchases of the same or similar 
item. 

(3) The urgency of the proposed 
purchase. 

(4) The dollar value of the proposed 
purchase. 

(5) Past experience concerning spe¬ 
cific dealers’ prices. 

(d) Solicitation of quotations may be 
effected orally or in writing. Written 
solicitation should be used only in such 
circumstances as where (1) the suppliers 
are located outside the local area, (2) 
special specifications are involved, (3) a 
large number* of items are included in a 
single proposed procurement, or (4> ob- 
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taining oral Quotations Is not considered 
efficient. 

(e) Where it is the practice for sup¬ 
pliers to furnish standing price quota¬ 
tions on supplies or services required on 
an intermittent and recurring basis, this 
information may be used in lieu of ob¬ 
taining individual quotations each time a 
purchase is contemplated. In such cases, 
the purchaser shall assure that the price 
information is current and that the Gov¬ 
ernment obtains the benefit of maximum 
discounts. 

§ 1-3.603-2 Data to support small pur¬ 
chases. 

(a) The manner of securing quota¬ 
tions, and the nature and extent of in¬ 
formation to be required for small pur¬ 
chases, are for determination by the 
procuring agency, but should be limited 
to only that deemed necessary to con¬ 
clude purchase action. 

(b) The following are illustrative of 
the extent to which quotation informa¬ 
tion should be recorded: 

(1) Oral solicitations. When oral 
price quotations are obtained, informal 
records should be established which will 
reflect clearly the propriety of placing 
the order at the price paid with the 
supplier concerned. In most cases, this 
will consist merely of showing the names 
of the suppliers contacted and the prices 
and other terms and conditions quoted 
by each. Handwritten notations on the 
purchase action request form of the 
agency, or whatever medium the pur¬ 
chaser is using as his basis for making 
the purchase, are satisfactory for this 
purpose. 

(2) Written solicitations . Reten¬ 
tion in the purchase files of written 
quotations received, or references to 
printed price lists used, will usually suf¬ 
fice as the record supporting the price 
paid. 

(c) Purchase data collected or com¬ 
piled during the course of arranging the 
purchase are for administrative and 
guidance value in making the purchase 
and issuing the appropriate purchase 
document. The retention of such data in 
the purchase files for use in subsequent 
reference, or as administratively re¬ 
quired by agencies for management re¬ 
view, should be limited in time and 
quantity to the minimum necessary for 
such use. 

§ 1-3.601 Imprest funds (petty cash) 
method. 

The use of imprest funds in connection 
with small purchases is governed by the 
Joint Regulation for Small Purchases 
Utilizing Imprest Funds issued jointly by 
the General Services Administration, 
Department of the Treasury, and the 
General Accounting Office. (17 F.R. 
2236; 22 F.R. 5726.) 

§ 1—3.605 Order-1 n voice-Voucher. 

§ 1-3.605-1 Standard Form 44. 

(a) Prescribed form. Standard Form 
44 (Purchase Order-In voice-Voucher) 
shall be used by Federal agencies in con¬ 
nection with the procurement of and 
payment for purchases of supplies and 
nonpersonal services, whenever: 

(1) The amount of the purchase is 
not in excess of $2,500; 
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(2) A single payment is contem¬ 
plated; 

(3) Its use is determined by the 
agency to be more efficient or economi¬ 
cal in making purchases, such as when 
its use will minimize paper work and 
administrative expense and act as an in¬ 
centive, to the mutual advantage of busi¬ 
ness and the Government, for sellers to 
do business with the Government by 
simplifying purchasing procedure and 
expediting payment; and 

(4) No more than the copies pro¬ 
vided are essential to administrative dis¬ 
tribution needs. 

<b) Instructions for use . General 
procedural instructions governing the 
use of Standard Form 44, are printed on 
the forms and the inside cover of the 
book. 

(c) Agency implementation. 

(1) Each Federal agency having 
need for this type purchase order form 
should issue instructions providing for: 

(i) Use of Standard Form 44, for 
small purchases made under the criteria 
set forth in section 1-3.605-1 (a). 

(ii> Accountability and safeguard¬ 
ing of the forms. 

(iii) Controlling and accounting 
for purchases made. 

(2) Agency instructions shall be 
consistent with the provisions on Stand¬ 
ard Form 44, and of this section. Agency 
procurement and accounting procedures 
should provide insofar as practicable for 
unrestricted use of the form under the 
criteria provided. 

(d) Availabilty of form. 

(1) Standard Form 44 is available 
from General Services Administration 
stores in books of twenty-five carbon 
interleaved sets. These books may be 
ordered in the same manner as other 
standard forms. 

(2) Standard Form 44 may be or¬ 
dered overprinted with agency name, 
address, and serial number; and with 
special weight paper, length of carbons, 
type of construction, and number of sets 
per book as specified by the ordering 
agency. The format of the form, the 
number of copies per set, and the color 
of the paper will not be changed. The 
instructions which appear on the inside 
front cover may be altered to suit the 
ordering agency’s specific requirements. 

§ 1—3.605—2 Standard Forms 147 and 

118. 

(a) Prescribed forms . 

(1) Standard Form 147 (Order- 
Invoice-Voucher) and Standard Form 
148 (Order-Invoice-Voucher. Continua¬ 
tion Sheet) provide in one set of forms a 
purchase or delivery order, vendor’s in¬ 
voice, receiving report, and public 
voucher, with requisite space for pur¬ 
chase data, vendor’s invoicing, and allied 
budget, accounting, and voucher pay¬ 
ment data. These forms are designated 
primarily for use when single delivery, 
single payment transactions are contem¬ 
plated at the time of issuance, and are 
for use by all Federal agencies when in 
the judgment of the agency the use of a 
combined order-invoice, receiving report, 
and voucher will simplify the procure¬ 
ment process. 

(2) Primary uses of Standard Form 
147 are: 


(i) As a purchase order for small 
purchases. 

(ii) As a delivery order for order¬ 
ing or scheduling delivery against an 
established contract. 

(3) The use of Standard Form 147 
as a delivery order against a blanket 
purchase order is in keeping with its 
intended use. 

(b) Expanded use of the form. 

(1) The use of Standard Form 147 
may be expanded to include purchase ac¬ 
tions other than those generally con¬ 
templated for this type of form, if it is 
determined by an agency as the result of 
a study of its procurement operations 
that such expanded use would result in 
standardization or simplification of pro¬ 
cedures or of minimizing paper work 
and administrative expense. Such ex¬ 
panded use may be authorized by the 
head of the agency. 

(2) The use of additional parts, 
creating more than six-part (or in some 
cases seven-part) sets, must be author¬ 
ized in writing by the head of the depart¬ 
ment or independent agency, and be 
based on a complete study of operations 
which fully justifies the necessity for 
each additional part. These findings and 
determinations must be on file in the 
agency and available to representatives 
of the General Services Administration 
and the General Accounting Office. 

(c) Availability of form. 

(1) Standard Form 147 is available 
in six-part sets from General Services 
Administration regional offices for the 
convenience of agencies not requiring 
overprinting, and may be ordered in the 
same manner as other standard forms. 

(2) Standard Forms 147 and 143 
may be ordered overprinted wdth agency 
name, address, and serial number; and 
with special weight paper, length of car¬ 
bons, or other items as specified by tho 
ordering agency. The format of the 
form, the color of the paper, and the 
number of copies (except when au¬ 
thorized pursuant to section 1-3.605-2 
(b)(2)) shall not be changed. 

(d) Special instructions. 

(1) Each agency is expected to de¬ 
velop and issue internal administrative 
instructions regarding the use of the 
forms consistent with the provisions of 
this section. 

(2) The use of the forms contem¬ 
plates that the vendor will utilize copy 1 
(original) as his invoice in billing the 
Government. However, in furtherance 
of the policy of encouraging vendors to 
make consolidated periodic billings in 
instances where several orders have been 
placed with the same dealer in the same 
billing period, agencies are requested to 
instruct vendors to make consolidated 
periodic billings on their own invoices or 
statement forms supported by originals 
of the Standard Forms. 

(3) When procurement documented 

on the forms is paid for in cash, copy 1 
of Standard Form 147 should be marked 
paid and signed and dated by the vendor 
or agent on the face thereof in the usual 
commecrial manner. The vendor’s cer¬ 
tificate need not be signed when the * on £ 
is receipted for cash payment. Cash 
register receipts or other commercial i e- 
ceipts may be attached in lieu of signa¬ 
ture by the vendor. 
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(e) Terms and conditions . 

(1) Additional terms and conditions 
not inconsistent with those on the form 
may be added in the space provided, or 

otherwise. 

(2) Additional terms and conditions 
inconsistent with those on the form may 
not be used unless authorized by the head 
of the using agency or the officer desig¬ 
nated by him for this purpose. A copy 
of each such approval for use of incon¬ 
sistent terms and conditions shall be 
forwarded to the Administrator of 
General Services. 

§ 1-3.606 Blanket purchase arrange¬ 
ments. 

§ 1-3.606-1 General. 

This section establishes policy relating 
to the purchase of day-to-day require¬ 
ments through arrangements with vend¬ 
ors or dealers to furnish such supplies 
or nonpersonal services as the Govern¬ 
ment may purchase from such sources 
during a stated period of time. Gener¬ 
ally, these arrangements should be made 
only with local sources so that individual 
purchases thereunder can be effected 
with a minimum of time and paper work. 
In addition to making blanket purchase 
arrangements for small purchases, simi¬ 
lar blanket purchase accounts may be 
established with Federal Supply Sched¬ 
ule contractors, if not inconsistent or at 
variance with the terms of the applicable 
Federal Supply Schedule Contract. 

§ 1-3.606—2 Authority to une blanket 
purchase arrangements. 

(a) Blanket purchase arrangements 
are authorized when: 

<1) A wide variety of items in a 
broad class of goods, like hardware, are 
generally purchased from local suppliers 
but the exact items, quantities, and de¬ 
livery requirements are not known in 
advance and may vary considerably. 

(2) There is a need to provide local 
commercial sources of supply for one or 
more offices or projects in a given area 
that do not have or need authority to 
purchase otherwise. 

(3) In any other case where the 
writing of numerous purchase orders 
can be avoided through the use of this 
procedure. 

<b) Blanket purchase arrangements 
should be made with local firms from 
whom numerous individual purchases 
will likely be made in a given period. 
For example, where past experience has 
shown that certain commercial firms 
selling supplies in a local area are de¬ 
pendable and consistently lower in price 
than other supply firms in the area deal- 
in the same commodities, and 
numerous small purchases are usually 
made from such suppliers, it would be 
advantageous to establish blanket pur¬ 
chase arrangements with these firms. 

(c) There is no prohibition against 
making these arrangements with several 
suppliers for the same class or classes of 
items. Where experience indicates that 
Pnces vary between suppliers, it is pref¬ 
erable to have several blanket purchase 
jnrangements so that delivery orders can 
ue placed with the firm offering the best 
Price. 


§ 1-3.606-3 E*lub!i>Imicnt of account. 

If it is determined that blanket pur¬ 
chase arrangements with certain sup¬ 
pliers would be advantageous, such sup¬ 
pliers should be contacted, preferably in 
person or through correspondence, in 
order to make the necessary arrange¬ 
ments with respect to securing maxi¬ 
mum discounts, documenting the indi¬ 
vidual purchase transactions, periodic 
billing, and other necessary details. 

§ 1—3.606—1 Documentation. 

(a) Any documentation is permissible 
that assures the following: 

(1) That the vendor and purchaser 
are in agreement as to what is being 
purchased. 

(2) That at the time of delivery a 
record of sale and receipt is created. 

(3) That at the time of billing for 
payment the foregoing requirements 
have provided evidence of the items, 
quantity, price, date sold and other rele¬ 
vant data. 

(b) The issuance of a formal purchase 
order to document blanket purchase 
arrangements may be necessary only in 
certain instances. Such instances may 
be: when required by the vendor for 
administrative or tax exemption pur¬ 
poses: when administratively deemed 
necessary in the best interests of the 
Government by an agency; or when it 
is necessary to fix the extent of items 
covered, quantity, prices, expenditure 
authorized, activities participating, or 
otherwise identify or isolate areas of the 
arrangement. The issuance of a pur¬ 
chase order for Government purchasing 
or accounting reasons alone is not 
necessary. 

(1) Purchase orders establishing 
blanket purchase arrangements, when 
required, may be general and broad in 
language with only sufficient detail to 
indicate the general nature of supplies 
or services to be covered, and may or 
may not, as the need dictates, be specific 
as to quantity, quality, specifications, or 
time limitation. The blanket purchase 
orders may be issued on any authorized 
purchase order form. Individual blanket 
purchase orders terminate when the pur¬ 
chases thereunder total the dollar 
amount limitation or the staged time 
period expires. 

(2) In any contemplated amend¬ 
ment of a blanket purchase order, due 
consideration should be given to possible 
changes in market conditions, sources of 
supply, etc., which may warrant placing 
a new order with the same or a different 
source in preference to amendment. 

§ 1-3.606—3 Agency implementation. 

The following general instructions are 
set forth for agency use in the issuance 
of administrative regulations implement¬ 
ing this policy: 

(a) The vendor-agency relationship 
is that of an open account limited only 
by the maximum amount and time pe¬ 
riod limitations fixed by that agency. 

(b) The vendor-agency arrangement 
may be limited to furnishing individual 
items, or commodity groups or classes, or 
it may be unlimited for all items or serv¬ 
ices that the source of supply is in a posi¬ 
tion to furnish. 


(c> The requirements of one or more 
activities, offices, or projects in a geo¬ 
graphical area may be secured by this 
means. 

(d) Authority and responsibility for 
effecting blanket purchase arrangements 
should be delegated by agencies to the 
lowest agency level to which the respon¬ 
sibility of providing supplies for its own 
operations or to other offices, installa¬ 
tions, projects, or functions is placed or 
assigned. Such levels may be organized 
supply points, separate independent or 
detached field parties or one-man posts 
or activities. 

(e) The use of blanket purchase ar¬ 
rangements does not exempt the agency 
from responsibility for keeping obliga¬ 
tions and expenditures within available 
funds, but this should be accomplished 
by the use of simplified methods avoiding 
detailed fiscal recordation for individual 
deliveries and similar transactions under 
arrangements referred to above. 

(f) The use of a blanket purchase 
arrangement does not authorize pur¬ 
chases not otherwise authorized by laws 
or regulations applicable; e.g., the blan¬ 
ket purchase arrangement, being a 
method of simplifying the making of in¬ 
dividual small purchases, may not be 
used to avoid the $2,500 limitation. 

(g) The blanket purchase arrange¬ 
ment and individual purchases there¬ 
under are primarily designed to reduce 
the amount of documentation in connec¬ 
tion with small purchases. The same 
policies as to selection of suppliers on the 
basis of price, time discounts, quality of 
merchandise, and responsibility of sup¬ 
pliers pertain to blanket purchase ar¬ 
rangements and purchases thereunder 
as to purchases made by other approved 
methods. Individual purchases should 
be made only after making price com¬ 
parisons with other sources available to 
the extent practicable, consistent with 
the purchase involved. 

(h) Constant consideration should be 
given to possible changes in market con¬ 
ditions, sources of supply, and other 
pertinent factors which may warrant 
making-new arrangements with different 
dealers or vendors, or modifying existing 
arrangements. 

§ 1—3.607 Interagency use of local term 
contract*. 

(a) General. This section provides 
for the cooperative use by the field office 
of one executive agency of the local term 
contracts of another agency, or another 
office of the same agency, under the 
circumstances outlined, and establishes 
criteria for local contracting by an 
agency for the combined needs of several 
agency nffices in the area. These con¬ 
tracts provide a means of meeting the 
local requirements of supplies and serv¬ 
ices not available from normal agency 
internal supply channels or other pre¬ 
scribed sources of supply. All Federal 
agencies are urged to participate in this 
program. 

(b) General conditions warranting 
use. The use of term contracts usually 
will be found expedient and economical 
under any or all of the following con¬ 
ditions: ■ 
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(1) When the day-to-day require¬ 
ments for the supply or service are con¬ 
tinuing or recurring. 

(2) When the probable total re¬ 
quirements only are known and it is 
expedient and economical to have a 
source of supply and price determined 
in advance of the individual instances of 
actual need. 

(3) When this method best meets 
the needs for providing ordering offices 
with ready sources of supply. 

(c) Use of existing contracts. To the 
extent practicable, when approved by the 
contracting office and the contract per¬ 
mits or may be amended to permit the 
use of an existing local term contract of 
another office of the same agency or of 
another agency in lieu of entering into a 
separate contract, such use should be 
considered under any of the following 
circumstances: 

(1) When such use will obviate the 
administrative expense and time delay 
incident to making a separate contract. 

(2) When there is a price advantage 
to be gained, freight and other costs 
considered. 

(3) When the requiring office has 
local purchasing authority but is not 
staffed or authorized to execute con¬ 
tracts 

(d) Multivle use contracts . In fur¬ 
therance of the economical and other 
advantages to be gained from cross uti¬ 
lization of local term contracts, wherever 
possible the requirements of several of¬ 
fices in the same community should be 
combined and included in a single 
contract: 

(1) When there is a local repetitive 
need for a particular article or service 
by the individual agencies; 

(2) When an advantage accrues to 
requiring offices or activities through es¬ 
tablishment of such contracts; and 

(3) When it is expedient and prac¬ 
tical for a single office to perform the 
contracting function for other offices, de¬ 
livery or performance under the contract 
being arranged for by the participating 
offices as required. 

(e) Selection of contracting agency. 
The following criteria usually will de¬ 
termine which of the agency offices in 
any given area having a common need 
for a given article or service should as¬ 
sume the responsibility for contracting 
for the requirements of the group in ad¬ 
dition to its own needs: 

(1) Current or potential preponder¬ 
ant use of consumption. 

(2) Actual or potential qualifica¬ 
tions and experience of contracting per¬ 
sonnel, with due regard to adequacy of 
staff. 

(3) Physical location of the con¬ 
tracting office in relation to market area 
serving the agencies. 

(4) Consideration of the bid prices 
consistently received for a given article 
or service by individual contracting of¬ 
fices. 

<f) Responsibilities of contracting of¬ 
fice and participating offices. The re¬ 
sponsibilities of the contracting agency 
and of the other participating offices 
with respect to common local term con¬ 


tracts, except where other arrangements 
have been made, normally will be; 

(1) Contracting office. 

(i) Arranging with participating 
offices for submission of estimated re¬ 
quirements. 

(ii) Soliciting and analyzing bids 
and awarding and executing contracts. 

(iii) Exercising general contract 
administration, except followup and ex¬ 
pediting. 

(iv) Making available to the par¬ 
ticipating office such contract data as 
is required for placing orders, payment 
of invoices, etc. 

(2) Other participating offices. 

(i> Placing of orders directly with 
contractor. 

(ii) Arranging for inspection and 
acceptance. 

(iii) Arranging for billing and 
paying the contractor. 

Subpart 1—3.7—[Reserved! 

Subpart 1-3.8—Price Negotiation 

Policies and Techniques 
§ 1—3.800 Scope of subpart. 

This subpart sets forth the price ne¬ 
gotiation policies and techniques appli¬ 
cable to negotiated prime contracts and 
those subcontracts which are subject to 
approval or review within an agency. 
The principles in this subpart apply to 
negotiation of prices on all types of con¬ 
tracts and to revised prices as well as 
initial prices. 

§ 1—3.801 Basic policy. 

(a) General. It is the policy of the 
Government to procure property and 
services from responsible sources at fair 
and reasonable prices calculated to result 
in the lowest ultimate overall cost to the 
Government. Sound pricing depends 
primarily upon the exercise of sound 
judgment by all personnel concerned 
with the procurement. 

(b) Responsibility of contracting offi¬ 
cers. 

(1) Contracting officers, acting with¬ 
in the scope of their appointments (and 
in some cases acting through their au¬ 
thorized representatives) are the exclu¬ 
sive agents of their respective agencies 
to enter into and administer contracts on 
behalf of the Government in accordance 
with agency procedures. Each contract¬ 
ing officer is responsible for performing 
or having performed all administrative 
actions necessary for effective contract¬ 
ing. The contracting officer shall exer¬ 
cise reasonable care, skill, and judgment 
and shall avail himself of all of the 
organizational toots (such as the advice 
of specialists in the fields of contracting, 
finance, law, contract audit, engineer¬ 
ing, traffic management, and cost analy¬ 
sis) necessary to accomplish the purpose 
as, in his discretion, will best serve the 
interests of the Government. 

(2) To the extent services of special¬ 
ists are utilized in the negotiation of 
contracts, the contracting officer must 
coordinate a team of experts, requesting 
advice from them, evaluating their coun¬ 
sel, and availing himself of their skills 
as much as possible. The contracting 


officer shall obtain simultaneous coordi¬ 
nation of the specialist efforts to the 
greatest practical extent. He shall not, 
however, transfer his own responsibili¬ 
ties to them. Thus, the final negotiation 
of price, including evaluation of cost 
estimates, remains the responsibility of 
the contracting officer. 

(c) Responsibility of other personnel. 
Personnel, other than the contracting 
officer, who determine quality, quantity, 
and delivery requirements for items to 
be purchased, can influence the degree of 
competition obtainable as well as have a 
material effect upon the prices. Failure 
to finalize requirements in sufficient time 
to allow: 

(1) A reasonable period for prepa¬ 
ration of requests for proposals; 

(2) Preparation of quotations by 
offerors; 

(3) Contract negotiation and prep¬ 
aration; and 

(4) Adequate manufacturing lead 
time; 

causes delinquency in delivery and un¬ 
economical prices. Requirements issued 
on an urgent basis or with unrealistic 
delivery schedules should be avoided 
since they generally increase price or re¬ 
strict desired competition. Personnel 
determining requirements, specifications, 
adequacy of sources of supply, and like 
matters have responsibility in such areas, 
equal to that of the contracting officer, 
for timely, sound, and economical pro¬ 
curement. 

§ 1-3.802 Preparation for negotiation. 

(a) Product or service. Knowledge of 
the product or service, and its use, is 
essential to sound pricing. Before .so¬ 
liciting quotations, every contracting 
officer should develop, where feasible, an 
estimate of the proper price level or 
value of the product or service to be 
purchased. Such estimates may be based 
on a physical inspection of the product 
and review of such items as drawings, 
specifications, job process sheets, and 
prior procurement data. When neces¬ 
sary, requirements and technical spe¬ 
cialists should be consulted. The pri¬ 
mary responsibility for the adequacy of 
specifications and for the delivery re¬ 
quirements must necessarily rest with 
requirements and technical groups. 
However, the contracting officer should 
be aware of the effect which these fac¬ 
tors may have on prices and competition, 
and should, prior to award, inform re¬ 
quirements and technical groups of any 
unsatisfactory effect which their de¬ 
cisions have on prices or competition. 

(b) Selection of prospective sources. 

Selection of qualified sources for solici¬ 
tation of proposals is basic to sound pric¬ 
ing. Proposals should be invited from 
a sufficient number of competent poten¬ 
tial sources to insure adequate compe¬ 
tition. . 

(c) Requests for proposals. Requests 
for proposals shall contain the informa¬ 
tion necessary to enable a prospective 
offeror to prepare a quotation properly. 
The request for proposals shall be as 
complete as possible with respect to : item 
description or statement of work; speci- 
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fications: Government-furnished prop¬ 
erty if any; required delivery schedule; 
ana contract clauses. If a price break¬ 
down is required, the request for pro¬ 
posals shall so state. Requests for pro¬ 
posals shall specify a date for submission 
of proposals; any extension of time 
granted to one prospective offeror shall 
be -ranted uniformly to all. Each re¬ 
quest for proposals shall be released to 
all prospective offerors at the same time 
and no offeror shall be given the ad¬ 
vantage of advance knowledge that pro¬ 
posals are to be requested. Generally, 
requests for proposals shall be in writing. 
However, in appropriate cases, such as 
the procurement of perishable subsist¬ 
ence, oral requests for quotations are 
authorized. 


§ 1-3.803 Type of contract. 


(a) The selection of an appropriate 
contract type and the negotiation of 
prices are related and should be consid¬ 
ered together. Section 1-3.402 lists some 
of the factors for this joint consideration. 
The objective is to negotiate a contract 
type and price that includes reasonable 
contractor risk and provides the con¬ 
tractor with the greatest incentive for 
efficient and economical performance. 
When negotiations indicate the need for 
usirig other than a firm fixed price con¬ 
tract, there should be compatibility be¬ 
tween the type of contract selected and 
the contractor’s accounting system. 

<b) In the course of a procurement 
pro ram, a series of contracts, or a single 
contract running for a lengthy term, the 
circumstances which make for a selec¬ 
tion of a given type of contract at the 
outlet will frequently change so as to 
make a different type more appropriate 
during later periods. In particular, the 
repetitive or unduly protracted use of 
cost-reimbursement type or time and 
materials contracts is to be avoided 
where experience has provided a basis 
for firmer pricing which will promote 
efficient performance and will place a 
more reasonable degree of risk on the 
contractor. Thus, in the case of a time 
and materials contract, continuing con¬ 
sideration should be given to converting 
to another type of contract as early in 
the performance period as practicable. 

§ 1-3.804 Conduct of negotiations. 

Evaluation of offerors’ or contractors' 
Proposals, including price revision pro¬ 
posals, by all personnel concerned with 
the procurement, as well as subsequent 
negotiations with the offeror or con¬ 
tractor, shall be completed expeditiously. 
Complete agreement of the parties on all 
basic issues shall be the objective of 
the contract negotiations. Oral discus¬ 
sions or written communications shall 
w conducted with offerors to the extent 
necessary to resolve uncertainties relat¬ 
ing to the purchase or the price to be 
Paid. Basic questions should not be left 
tor later agreement during price revision 
or other supplemental proceedings. Cost 
pnd profit figures of one offeror or con¬ 
tractor shall not be revealed to other 
oilerors or contractors. 

§ 1-3.803 . Selection of offerors for ne¬ 
gotiation and award. 


*5* The norm ^l procedure In negoti¬ 
ated procurements, after receipt of initial 


proposals, is to conduct such written or 
oral discussions as may be required to 
obtain agreements most advantageous to 
the Government. Negotiations shall be 
conducted as follows: 

(1) Where a responsible offeror sub¬ 

mits a responsive proposal which, in the 
contracting officer’s opinion, is clearly 
and substantially more advantageous to 
the Government than any other proposal, 
negotiations may be conducted with that 
offeror only; or • 

(2) Where several responsible offer¬ 
ors submit offers which are grouped so 
that a moderate change in either the 
price or the technical proposal would 
make any one of the group the most ad¬ 
vantageous offer to the Government, 
further negotiations should be con¬ 
ducted with all offerors in that group. 

Whenever negotiations are conducted 
with more than one offeror, no indication 
shall be made to any offeror of a price 
which must be met to obtain further con¬ 
sideration, since such practice consti¬ 
tutes an auction technique which must be 
avoided. No information regarding the 
number or identity of the offerors par¬ 
ticipating in the negotiations shall be 
made available to the public or to anyone 
whose official duties do not require such 
knowledge. Whenever negotiations are 
being conducted with several offerors, 
while such negotiations may be con¬ 
ducted successively, all offerors partici¬ 
pating in such negotiations shall be of¬ 
fered an equitable opportunity to submit 
such pricing, technical, or other revisions 
in their proposals as may result from the 
negotiations. All offerors shall be in¬ 
formed that after the submission of final 
revisions, no information will be fur¬ 
nished to any offeror until award has 
been made. 

(b) There are certain circumstances 
where formal advertising is not possi¬ 
ble and negotiation is necessary. In the 
conduct of such negotiations, where a 
substantial number of clearly competi¬ 
tive proposals has been obtained and 
and where the contracting officer is satis¬ 
fied that the most favorable proposal is 
fair and reasonably priced, award may 
be made on the basis of the initial pro¬ 
posals without oral or WTitten discussion; 
provided, that the request for proposals 
notifies all offerors of the possibility that 
award may be made without discussion 
of proposals received and, hence, that 
proposals should be submitted initially 
on the most favorable terms, from a price 
and technical standpoint, which the of¬ 
feror can submit to the Government. In 
any case where there is uncertainty as to 
the pricing or technical aspects of any 
proposal, the contracting officer shall not 
make an award without further explora¬ 
tion and discussion prior to award. Also, 
when the proposal most advantageous to 
the Government involves a material de¬ 
parture from the stated requirements, 
consideration shall be given to offering 
the other firms which submitted pro¬ 
posals an opportunity to submit new 
proposals on a technical basis which is 
comparable to that of the most advan¬ 
tageous proposal; provided, that this can 
be done without revealing to the other 
firms any information which is entitled 
to protection. 


(c) A request for proposals may pro¬ 
vide that after receipt of initial technical 
proposals, such proposals will be evalu¬ 
ated to determine those which are ac¬ 
ceptable to the Government or which, 
after discussion, can be made acceptable, 
and upon submission of prices there¬ 
after, award shall be made to that offeror 
of an acceptable proposal who is the low 
responsible offeror. 

(d) The procedures set forth In para¬ 
graphs (a), (b), and (c) of this section 
1-3.805 may not be applicable in appro¬ 
priate cases when procuring research 
and development, or special services 
(such as architect-engineer services) or 
v. hen cost-reimbursement type contract¬ 
ing^ anticipated. 

(e> Whenever in the course of nego¬ 
tiation a substantial change is made in 
the Government’s requirements, for ex¬ 
ample. increases or decreases in quanti¬ 
ties or material changes in the delivery 
schedules, all offerors shall be given an 
equitable opportunity to submit revised 
proposals under the revised require¬ 
ments. 

§ 1—3.806 Pricing individual contracts. 

(a) Each contract shall be priced 
separately and independently, and no 
consideration shall be given to losses or 
profits realized or anticipated in the per¬ 
formance of other contracts.* This pro¬ 
hibition shall not be construed to 
prohibit forward pricing agreements 
applicable to several contracts. 

(b) Contracting officers shall not rely 
on profit limiting statutes as remedies 
for ineffective pricing. Such statutes 
generally provide for the recapture of 
excessive profits, but they do not recap¬ 
ture the costs of inefficiency and waste 
which may result from failure to nego¬ 
tiate reasonable prices initially. 

§ 1—3.807 Cost, profit, and price rela¬ 
tionships. 

fa) When products are sold in the 
open market, costs are not necessarily 
the controlling factor in establishing a 
particular seller’s price. Similarly, 
where competition may be ineffective or 
lacking, estimated costs plus estimated 
profit are not the only pricing criteria. 
In some cases, the price appropriately 
may represent only a part of the seller’s 
cost and include no estimate for profit or 
fixed fee, as in research and development 
projects where the contractor is willing 
to share part of the costs. In other cases, 
price may be controlled by competition 
as set forth in section l-3.805(a). The 
objective of the contracting officer shall 
be to negotiate fair and reasonable prices 
in w hich due weight is given to all rele¬ 
vant factors. 

(b) Profit is only one element of the 
price proposal and normally represents 
a smaller proportion of the total price 
than do such other estimated elements 
as labor and material. While the public 
interest requires that excessive profits be 
avoided, the contracting officer should 
not become so preoccupied with particu¬ 
lar elements of a contractor’s estimate of 
cost and profits that the most important 
consideration, the total price itself, is 
distorted, or diminished in its signifi¬ 
cance. Government procurement is pri¬ 
marily concerned w ? ith the reasonable¬ 
ness of a negotiated price and only 
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secondarily with the eventual cost and 
profit. 

(c) Particularly where effective com¬ 
petition is lacking the estimate for profit 
or the proposed fixed fee should he 
analyzed in the same manner as all other 
elements of price, applying tests and con¬ 
siderations discussed in section 1-3.808-4. 
A fair and reasonable provision for profit 
cannot be made by simply applying a 
certain predetermined percentage to the 
cost estimate or selling price of a prod¬ 
uct. If, for example, a factor of 10% 
were used as a fiat percentage rate for 
estimating profit in a situation where 
two sources were needed to meet the 
requirement, the result might be grossly 
inequitable. If one supplier proposes to 
and produces at a unit cost of $1,000 and 
the second at a unit cost of $1,500, with 
a flat 10% factor applied to both trans¬ 
actions as estimated profit, the second 
and higher cost supplier would receive 
$150 profit while the lower cost supplier 
would receive only $100. 

§ 1—3.808 Pricing techniques, 
g 1—3.808-1 General. 

Policies set forth in this section 1-3.808 
may be applied in a variety of ways in 
the evaluation of offerors’ or contractors’ 
proposals and in the negotiation of con¬ 
tract prices. The extent to which any 
particular method, or combination of 
methods, should be used will depend 
upon the judgment of the contracting 
officer. The following sections describe 
several of the principal price negotia¬ 
tion techniques and the circumstances 
under which each may be used. These 
considerations are equally applicable to 
initial and subsequent price negotiations. 

g 1-3.808-2 Price analysis. 

(a) Some form of price analysis 
should be made in every procurement, 
even when competitive proposals have 
been submitted. The presence of effec¬ 
tive competition, however, may make it 
possible to limit considerably the degree 
of price analysis required. 

(b) One form of price analysis is the 
comparison of prior quotations and con¬ 
tract prices with current quotations for 
the same or similar end items. To pro¬ 
vide a suitable basis for comparison, ap¬ 
propriate allowances may have to be 
made for differences in such factors as 
specifications, quantities ordered, time 
for delivery. Government-furnished ma¬ 
terials, and the general level of business 
and prices. 

(c) Rough yardsticks may often be de¬ 
veloped (in such terms as dollars per 
pound, per horsepower, or other units) 
to point up apparent gross inconsisten¬ 
cies which should be subjected to addi¬ 
tional pricing techniques, including cost 
analysis. Such yardsticks should be 
considered as an indispensable adjunct 
to cost analysis, since a study of a single 
offeror's estimated costs in sole source 
situations will not indicate whether the 
proposed price is fair and reasonable in 
comparison with other products of the 
same kind. 

§ 1-3.808—3 Co*t analysis. 

(a) The need for cost analysis de¬ 
pends on the effectiveness of the methods 
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of price analysis, the amount of the pro¬ 
posed contract, and the cost and time 
needed to accumulate the information 
necessary for analysis. When cost an¬ 
alysis is undertaken, the contracting of¬ 
ficer must exercise judgment in deter¬ 
mining the extent of the analysis. Cost 
analysis is desirable whenever: 

(1) Effective competition has not 
been obtained: 

(2) A valid basis for price compari¬ 
son hris not been established, because of 
the lack of definite specifications, the 
novelty of the product, or for other 
reasons; 

(3) Price comparisons have revealed 
apparent inconsistencies which cannot 
be satisfactorily explained or otherwise 
reasonably accounted for; 

(4) The prices quoted appear to be 
excessive on the basis of information 
available; 

(5) The proposed contract is of a 
signifiicant amount and is to be awarded 
to a sole source; 

(6) The proposed contract will 
probably represent a substantial per¬ 
centage of the contractor’s total volume 
of business; or 

(7) A cost-reimbursement, incen¬ 
tive, price redeterminable, or time and 
material contract is negotiated. 

(b) Cost analysis involves the evalu¬ 
ation of specific elements of cost and the 
effect on prices of such factors as: 

(1) Allowances for contingencies; 

(2) The necessity f or certain costs; 

(3) The reasonableness of amounts 
estimated for the necessary costs; 

(4) The basis for allocation of over¬ 
head costs; and 

(5) The appropriateness of alloca¬ 
tions of particular overhead costs to the 
proposed contract. 

(c) Among the several types of cost 
comparisons that should be made where 
the necessary data are available, are 
comparisons of a contractor’s or offeror’s 
current estimated costs with: 

(1) Actual costs previously incurred 
by the contractor or offeror; and with 
its last prior estimate for the same or 
similar item or with a series of prior 
estimates; 

(2) Current estimates from other 
possible sources; and 

(3) Prior estimates or historical 
costs of other contractors manufactur¬ 
ing the same or related items. 

(d) Forecasting future trends in costs 
from historical cost experience is of pri¬ 
mary importance in pricing. In periods 
of either rising or declining costs, an 
adequate cost analysis must include some 
evaluation of the trends. Even in periods 
of relative price stability, trend analysis 
of basic labor and materials costc, should 
be undertaken in cases involving pro¬ 
duction of recently developed, complex 
equipment. In some cases, probable in¬ 
creases in labor efficiency, and reductions 
in material spoilage as a contractor’s 
work force gains in experience with such 
new products can be predicted statis¬ 
tically. Efficiency curves may be devised 
to predict the reduction in the spoilage 
rate; learning curves may be devised to 
evaluate reductions in labor hours. 
Effective use of learning curves depends 


on the presence of the following e’e- I 
ments: I 

(1) Direct labor should represent a 1 
substantial element of the total p; e; I 

(2) The contract price should be I 

large enough to warrant the time m nt I 
in collecting the statistical data n I 

sary to construct valid curves; I 

(3) The proposed contract sho .ld I 

cover production over a relatively long I 
period; 1 

(4) A substantial body of histoncal I 

labor cost data must be available; nd 1 

(5) The product must be a complex, j 

non-standard item requiring a sub- I 
stantial amount of assembly labor I 
(where relatively large amounts of a mo- I 
matic machinery are to be employed, or I 
the product is a relatively standard I 

item, learning curves may be of little I 
value). I 

§ 1-3.808—4 Profit. I 

(a) General. Where competition Is I 

adequate and effective and proposals are 1 

on a firm fixed-price basis, the coni ct- I 
irig officer normally need not conside r in I 

detail the amount of estimated profit in- I 

eluded in a price. However, when de- I 

tailed analysis of profit is appropriate I 
due to lack of competition or for me I 
other reason, the factors discussed the I 

following paragraphs should be on- ] 

sidered. j 

(b) Degree of risk. The degree of nsk I 

assumed by the contractor should in- I 
fluence the amount of profit a contractor I 
is entitled to anticipate. For example, I 

where a portion of the risk has n I 
shifted to the Government through un- I 

usual contingency provisions, or oilier I 

risk-reducing measures, the amount of I 

profit to which the contn^ctor is a- I 

sonably entitled is less than where the J 
contractor assumes all risk. 

(c) Extent of Government assist cr.ee. 

The Government encourages its contrac¬ 
tors to perform their contracts with die 
minimum of financial, facility, or other 
assistance from the Government. Where 
extraordinary financial, facility, or < her 
assistance must be furnished to a con¬ 
tractor by the Government, such ex¬ 
traordinary assistance should have a 
modifying effect in determining what 
constitutes a fair and reasonable profit. 

(d) Performance record of contrac or. 

The contractor’s past and present per¬ 
formance, and cooperation in such areas 
as engineering (including inventive, de- | 
sign simplification, and developmental 
contributions) and quality control 
should, in appropriate measure, a fleet 
the amount of profit. 

(e) Character of contractor's business. 
Recognition must be given to the type 
of business normally carried on by the 
contractor, the complexity of manufac- | 
turing techniques, the rate of capital 1 
turnover, and the effect of such individ¬ 
ual procurement upon such business. 

For example, where a contractor is en¬ 
gaged in an industry where the turnover 

of working capital is low. generally the 
profit objective on individual contracts 
is higher than in those industries where 
the turnover is more rapid. 

(f) Contractor's performance. In ad¬ 
dition to the factors set forth in section 
1-3.102, the contractor’s performance 
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should be evaluated in such areas as 
quality of product, quality control, scrap 
and spoilage, efficiency in cost control 
(including need for and reasonableness 
of costs incurred), meeting delivery 
schedule, timely compliance with con¬ 
tractual provisions, creative ability in 
product development (giving considera¬ 
tion to commercial potential of product), 
management of subcontract programs, 
and any unusual services furnished by 
the contractor. To encourage and main¬ 
tain a high degree of contractor effi¬ 
ciency and economy, the negotiator must 
recognize that good performance de¬ 
serves a greater opportunity for profit 
than poor performance. 

§ 1-3.1)08-5 Subcontracting. 

(a> The amount and quality of sub¬ 
con ;i acting may be a major factor in¬ 
fluencing price. Since a large portion 
of the procurement dollar is spent by 
prime contractors in subcontracting for 
work, raw materials, parts, and com¬ 
ponents, efficient purchasing practices 
by a contractor will contribute heavily 
toward efficient and economical produc¬ 
tion. 

<b> While basic responsibility rests 
with the prime contractor for decisions 
to * make or buy,” for selection of sub¬ 
contractors, and for subcontract prices 
and subcontract performance, the con¬ 
tracting officer must have adequate 
knowledge of those elements and their 
effects on prime contract prices. Con¬ 
sequently, during price negotiations, 
when circumstances warrant such action, 
the contracting officer may require the 
offeror or contractor to furnish adequate 
information, for use in evaluating the 
proposed price, with respect to: 

(1) The purchasing practices of the 
prime contractor; 

< 2 > The principal components to be 
subcontracted and the contemplated sub¬ 
contractors, including the degree of com¬ 
petition obtained, cost or price analyses 
or price comparisons accomplished, and 
the extent of subcontract supervision; 

<3) The types of subcontracts, i.e., 
Aim fixed-price or other; and 

<4) The estimated total extent of 
subcontracting, including procurement 
of purchased parts and materials. 

The evaluation of total subcontracting 
should not be reduced to applying arbi¬ 
tral y percentages of profit to subcontract 
Price s in negotiating the prime contract 
price. Such elements as economies 
achieved through “make or buy’' de¬ 
cisions, and the necessity of closer su¬ 
pervision of subcontractors performing 
complex work (through the furnishing 
of engineering or other technical assist- 
ance>, should be fully considered. 

(c> When the prime contract is to be 
Placed on a firm fixed-price basis, there 
is no need, for pricing purposes, to pro¬ 
vide for review or approval by the con¬ 
tacting officer of subcontracts prior to 
toeir placement. 

*5* * When the prime contract is not 

be Placed on a firm fixed-price basis, 
revu'w of subcontracts prior to placement 

be desirable since the ultimate cost 
io the Government will depend in part 
en subcontract prices and performance, 
nme contract provisions requiring ad¬ 


vance notification, review, or approval of 
subcontracts shall be consistent with the 
type of contract and the conditions ap¬ 
plicable to its use as described in Sub- 
part 1-3.4. For example, if the contract 
is on a firm fixed-price basis except for 
a clause permitting price escalation re¬ 
sulting from cost increases for certain 
materials, the prime contract may limit 
the contracting officer’s right of review 
to subcontracts for materials covered by 
the escalation clause. In the case of 
cost-reimbursement type contracts, ad¬ 
vance notification, prior consent, or ap¬ 
proval of subcontracts should be re¬ 
quired. Contract provisions requiring 
advance notification to the contracting 
officer of proposed subcontracts for ma¬ 
terials. components, and other pur¬ 
chases may be appropriate both for in¬ 
formation as to sources and prices and 
to provide an opportunity for review and 
for approval or objection by the con¬ 
tracting officer prior to award of the 
subcontracts. Such provisions are par¬ 
ticularly necessary when: 

(1) The prime contractor’s pur¬ 
chasing policy and system or perform¬ 
ance thereunder are considered inade¬ 
quate: 

(2) Subcontracts are for items for 
which there is no cost information or for 
which the proposed prices appear un¬ 
reasonable, and the amounts involved 
are substantial; 

(3) Close working arrangements or 
other business or ownership affiliations 
exist between the prime and the sub¬ 
contractor which may preclude the free 
use of competition or result In higher 
subcontract prices than would other¬ 
wise be obtained: 

(4) A subcontract is being proposed 
at a price less favorable than that which 
has been given by the subcontractor to 
the Government, all other factors such 
as manufacturing period and quantity 
being comparable; or 

(5) A subcontract is to be placed 
on a fixed-price incentive, time and ma¬ 
terial, or cost-reimbursement basis. 

The contract provisions relating to sub¬ 
contracts should be consistent with the 
amount and character of subcontract 
work and with the overall character of 
the prime contract, involving the Gov¬ 
ernment to the minimum extent practi¬ 
cable in the contractor’s exercise of 
management responsibility, but giving 
reasonable assurance that the Govern¬ 
ment is receiving the greatest practical 
return for its expenditure. Provisions 
in prime fixed-price contracts relating 
to subcontract review may, as appropri¬ 
ate, be confined to one major subcon¬ 
tract or to certain classes of subcon¬ 
tracts; may set a floor above which 
advance approval of proposed subcon¬ 
tracts may be required before placement;, 
or may be tailored to cover unusual or 
particular circumstances. In those in¬ 
stances where a contractor’s purchasing 
system has been deemed adequate, re¬ 
view of subcontracts generally may not 
be necessary. However, contracting of¬ 
ficers shall conduct periodic reviews of 
the application of the system to insure 
conformance therewith. In Instances 
where subcontracts have been placed on 
a cost-reimbursement or time and mate¬ 


rials basis, contracting officers should be 
skeptical of approving the repetitive or 
unduly protracted use of such types of 
subcontracts and should follow the prin¬ 
ciples of section 1-3.803(b). 

(e) In cases where the prime contract 
reserves a right for the contracting officer 
to review or approve subcontracts, the 
prime contract shall also reserve to the 
Government the right to inspect and 
audit the books and records of such sub¬ 
contractors. Whenever such first tier 
subcontracts are of the cost-reimburse¬ 
ment, fixed-price incentive, or time and 
material type, a similar right shall be re¬ 
served to the Government to inspect and 
audit the books and records of lower tier 
subcontractors; Provided, That such a 
right shall not be reserved contractually 
below the point where a firm fixed-price 
subcontract intervenes. 

(f) Where subcontracts are placed on 
a fixed-price incentive basis, it is par¬ 
ticularly important in negotiating revi¬ 
sions of prime contract prices that there 
be substantial assurance that there was 
initial close pricing of subcontracts. 

§ 1—3.808—6 Sole source items. 

When purchases of standard commer¬ 
cial or modified standard commercial 
items are to be made from sole source 
suppliers, use of the techniques of price 
and cost analysis may not always be 
possible. In such instances and consist¬ 
ent with the volume of procurement 
normally consummated with the contrac¬ 
tor, the contractor’s price lists and dis¬ 
count or rebate arrangements should be 
examined and negotiations conducted on 
the basis of the “best user,” “most 
favored customer,” or similar practice 
customarily followed by the contractor. 
Such price negotiations should consider 
the volume of business anticipated for a 
fixed period, such as a fiscal year, rather 
than the size of the individual procure¬ 
ment being negotiated. 

§ 1—3.809 Audit as a pricing aid. 

(a) General . The audit services of 
the agencies should be utilized as a pric¬ 
ing aid by the contracting officer to the 
fullest extent appropriate when the dol¬ 
lar amount involved is sufficiently large, 
or special circumstances exist which 
warrant the time and expense required 
for the particular type of advisory audit, 
special survey, or audit analysis of price 
or cost desired. Judicious use of audit 
services will expedite proper pricing. 
The determination as to the necessity of 
an audit report for pricing purposes is 
the responsibility of the contracting offi¬ 
cer. When requesting audit services, the 
contracting officer shall state the pur¬ 
pose for which the report is to be used 
and define any specific areas of audit 
examination which should be given spe¬ 
cial attention. 

(b) Application . Except for contracts 
containing retroactive price revision 
clauses, pricing techniques are concerned 
mainly with estimates of future costs. 
Therefore, audit reports for either retro¬ 
active or prospective pricing should not 
only establish costs accrued to a specific 
cut-off point for price proposal purposes 
but also should include cost trends and 
other available information which would 
be of assistance to the contracting officer 
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in price negotiation. Such audit reports 
will serve a useful purpose in: 

(1) The evaluation of contingency 
allowances, overhead allocations, pur¬ 
chasing management efficiency, and 
similar cost elements; 

(2) Both the initial and subsequent 
pricing of contracts containing price 
revision clauses; and 

(3) Establishing limitations on costs 
and price revision adjustments. 

(c) Conditions for use. Close coordi¬ 
nation between the audit agency and 
procurement personnel will assist in de¬ 
termining the necessity of audit of price 
or cost proposals or the necessity of 
special surveys relating to contractor’s 
accounting or purchasing systems. Some 
of the conditions under which the con¬ 
tracting officer should consider the use 
of audit services include: 

(1) Inadequate knowledge concern¬ 
ing the contractor's accounting policies, 
cost systems, or substantially changed 
methods or levels of operation. 

(2) Previous unfavorable experience 
indicating doubtful reliability of the con¬ 
tractor’s estimating, accounting, or pur¬ 
chasing methods. 

(3) Procurement of a new product 
for which cost experience is lacking. 

(4) Contract performance requiring 
a substantial period of time. 


PART 1-7—CONTRACT CLAUSES 

1-7.000 Scope of part. 


Subpart 1—7.1—Fixed-Price Supply Contract* 


1-7.100 

Scope of subpart. 

1-7.101 

Clauses. 

1-7.101-1 

Definitions. 

1-7.101-2 

Changes. 

1-7.101-3 

Extras. 

1-7.101-4 

Variation In quantity. 

1-7.101-5 

Inspection. 

1-7.101-0 

Responsibility for supplies. 

1-7.101-7 

Payments. 

1-7.101-8 

Assignment of claims. 

1-7.101-9 

Additional bond security. 

1-7.101-10 

Examination of records. 

1-7.101-11 

Default. 

1-7.101-12 

Disputes. 

1-7.101-13 

Notice and assistance regarding 
patent infringement. 

1-7.101-14 

Buy American Act. 

1-7.101-15 

Convict labor. 

1-7.101-16 

Eight-hour law of 1912—over¬ 
time compensation. 

1-7.101-17 

Walsh-Healey Public Contracts 
Act. 

1-7.101-18 

Nondiscrimination in employ¬ 
ment. 

1-7.101-19 

Officials not to benefit. 

1-7.101-20 

Covenant against contingent 
fees. 

1-7.101-21 

Utilization of small business 
concerns. 

1-7.101-22 

Federal, State, and local taxes. 

1-7.101-23 

Liquidated damages. 

§ 1-7.000 

Scope of pari. 


This part sets forth contract clauses 
for use in connection with the procure¬ 
ment of personal property and nonper¬ 
sonal services (including construction). 

Subpart 1-7.1—Fixed-Price Supply 
Contracts 

§1-7.100 Scope of subpart. 

This subpart sets forth contract 
clauses for use in fixed-price supply 
contracts. 


§ 1—7.101 Clauses. 

Except as otherwise provided in this 
section 1-7.101, the clauses set forth in 
this section shall be used in fixed-price 
supply contracts entered into by formal 
advertising and, unless inappropriate, 
should be used in negotiated contracts 
(other than for small purchases as de¬ 
fined in Subpart 1-3.6). 

§ 1-7.101—1 Definitions. 

Definitions 

As used throughout this contract, the fol¬ 
lowing terms shall have the meanings set 
forth below: 

(a) The term “Secretary” means the Sec¬ 
retary. the Under Secretary, or any Assistant 
Secretary of the Department, and the head 
or any assistant head of the Federal agency; 
and the term “his duly authorized repre¬ 
sentative" means any person or persons or 
board (other than the Contracting Officer) 
authorized to act for the Secretary. 

(b) The term “Contracting Officer” means 
the person executing this contract on behalf 
of the Government, and any other officer or 
civilian employee who Is a properly desig¬ 
nated Contracting Officer; and the term In¬ 
cludes, except as otherwise provided in this 
contract, the authorized representative of a 
Contracting Officer acting within the limits 
of his authority. 

(c) Except as otherwise provided In this 
contract, the term “subcontracts” includes 
purchase orders under this contract. 

§ 1-7.101-2 Changes. 

Chances 

The Contracting Officer may at any time, 
by a written order, and without notice to the 
sureties, make changes, within the general 
scope of this contract, In any one or more 
of the following: (1) Drawings, designs, or 
specifications, where the supplies to be fur¬ 
nished are to be specially manufactured for 
the Government In accordance therewith; 
(11) method of shipment or packing; and 
(ill) place of delivery. If any such change 
causes an increase or decrease In the cost of, 
or the time required for, the performance of 
any part of the work under this contract, 
whether changed or not changed by any such 
order, an equitable adjustment shall be made 
In the contract price or delivery schedule, or 
both, and the contract shall be modified in 
writing accordingly. Any claim by the Con¬ 
tractor for adjustment under this clause 
must be asserted within 30 days from the 
date of receipt by the Contractor of the 
notification of change: Provided, however, 
That the Contracting Officer. If he decides 
that the facts justify such action, may re¬ 
ceive and act upon any such claim asserted 
at any time prior to final payment under 
this contract. Where the cost of property 
made obsolete or excess as a result of a 
change is Included In the Contractor's claim 
for adjustment, the Contracting Officer shall 
have the right to prescribe the manner of 
disposition of such property. Failure to 
agree to any adjustment shall be a dispute 
concerning a question of fact within the 
meaning of the clause of this contract en¬ 
titled “Disputes.” However, nothing in this 
clause shall excuse the Contractor from pro¬ 
ceeding with the contract as changed. 

§ 1-7.101-3 Extras. 

Extras 

Except as otherwise provided In this con¬ 
tract, no payment for extras shall be made 
unless such extras and the price therefor 
have been authorized in writing by the Con¬ 
tracting Officer. 


§1—7.101—4 Variation In quantity. I 

Variation in Quantity I 

No variation In the quantity of any item I 
called for by this contract will be accepted I 
unless such variation has been caused by I 
conditions of loading, shipping, or packing, I 
or allowances in manufacturing processes, I 
and then only to the extent, if any, speciiled I | 
elsewhere In this contract. I 

§ 1—7.101—5 Inspection. I 

Inspection I 

(a) All supplies (which term throughout ' I 
this clause Includes without limitation row | I 
materials, components, intermediate n m- I 
biles, and end products)* shall be subject to I 
Inspection and test by the Government, to I 
the extent practicable at all times and places I 
Including the period of manufacture, and in j 
any event prior to acceptance. 

(b) In case any supplies or lots of sup- I 
plies are defective in material or workman¬ 
ship or otherwise not In conformity with I 
the requirements of this contract, the Gov¬ 
ernment shall have the right either to reject 
them (with or without Instructions ru> to 
their disposition) or to require their cor¬ 
rection. Supplies or lots of supplies which 
have been rejected or required to be cor¬ 
rected shall be removed, or, if permitted or | 
required by the Contracting Officer, cor¬ 
rected in place by and at the expense of the 
Contractor promptly after notice, and shall 
not thereafter be tendered for acceptance 
unless the former rejection or requirement 

of correction Is disclosed. If the Contractor i 
falls promptly tp remove such supplies or I 
lots of supplies which are required to be 
removed, or promptly to replace or correct 
such supplies or lots of supplies, the Gov¬ 
ernment either (1) may by contract or other¬ 
wise replace or correct such supplies ar.d I 
charge to the Contractor the cost occas: r.ed 
the Government thereby, or (11) may ter¬ 
minate this contract for default as provided 
in the clause of this contract entitled De¬ 
fault.” Unless the Contractor correct or 
replaces such supplies within the del. vry 
schedule, the Contracting Officer may re¬ 
quire the delivery of such supplies at re¬ 
duction In price which is equitable ut.der 
the circumstances. Failure tp agree to h 
reduction of price shall be a dispute cor n- 
lng a question of fact within the me alng 
of the clause of this contract entitled 
putes." 

(c) If any Inspection or test is made by 
the Government on the premises of the C n- 
tractor or a subcontractor, the Contrac tor 
without additional charge shall provide -.11 
reasonable facilities and assistance for ’.be 
safety and convenience of the Governm nt 
inspectors in the performance of r 
duties. If Government Inspection or te ; is 
made at a point other than the premis* of 
the Contractor or a subcontractor. It sk dl 
be at the expense of the Government ex apt 
as otherwise provided In this contract: P 
vided. That In case of rejection the Govern¬ 
ment shall not be liable for any reduction 
In value of samples used In connection with 
such Inspection or test. All Inspections id 
tests by the Government shall be performed 
in such a manner as not to unduly delay be 
work. The Government reserves the ri bt 
to charge to the Contractor any ftdditl urnl 
cost of Government inspection and test 
when supplies are not ready at the time such 
inspection and test is requested by the Ck at¬ 
tractor or when reinspection or retest Is ne¬ 
cessitated by prior rejection. Acceptance or 
rejection of the supplies shall be made as 
promptly as practicable after delivery, except 
as otherwise provided in this contract: but 
failure to Inspect and accept or reject sup¬ 
plies shall neither relieve the Contra** tor 
from responsibility for such supplies os are 
not in accordance with, the contract require- 
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merits nor impose liability on the Govern¬ 
ment therefor. 

(d) The inspection and test by the Gov¬ 
ernment of any supplies or lots thereof does 

| not relieve the Contractor from any responsi- 
1 bility regarding defects or other failures to 
meet the contract requirements which may 
be discovered prior to acceptance. Except as 
\ otherwise provided in this contract, accept- 
r tnce shall be conclusive except as regards 
latent defects, fraud, or such gross mistakes 
is amount to fraud. 

(e) The Contractor shall provide and 
I maintain an inspection system acceptable 

to the Government covering the supplies 
hereunder. Records of all inspection work 
by the Contractor shall be kept complete 
and available to the Government during the 
performance of this contract and for such 
longer period as may be speeded elsewhere 
in this contract. 

§ 1-7.101—6 Responsibility for supplies. 

Responsibility for Supplies 

Except as otherwise provided in this con¬ 
tract. (i) the Contractor shall be responsible 
for the supplies covered by this contract until 
they are delivered at the designated delivery 
point, regardless of the point of inspection; 
(11) niter delivery to the Government at the 
designated point and prior to acceptance by 
the Government or rejection and giving not¬ 
ice thereof by the Government, the Govern¬ 
ment shall be responsible for the loss or de¬ 
struction of or damage to the supplies only 
li such loss, destruction, or damage results 
from the negligence of officers, agents, or 
employees of the Government acting within 
the scope of their employment; and (iii) 
the Contractor shall bear all risks as to re¬ 
jected supplies after notice of rejection, ex¬ 
cept that the Government shall be respon¬ 
sible for the loss, or destruction of. or damage 
to the supplies only If such loss, destruc¬ 
tion or damage results from the gross negli¬ 
gence of officers, agents, or employees of the 
Government acting within the scope of their 
employment. 

§1-7.101—7 Payments. 

Payments 

The Contractor shall be paid, upon the 
submission of proper Invoices or vouchers, 
the {/rices stipulated herein for supplies de¬ 
livered and accepted or services rendered and 
accepted, less deductions, If any, as herein 
provided. Unless otherwise specified, pay¬ 
ment, will be made on partial deliveries ac¬ 
cepted by the Government when the amount 
due on such deliveries so warrants; or, when 
requested by the Contractor, payment for ac¬ 
cepted partial deliveries shall be made when¬ 
ever such payment would equal or exceed 
either $1,000 or 50 percent of the total 
“aount of this contract. 

§ 7.101-8 Assignment of claims. 

Assignment op Claims 

(R i Pursuant to the provisions of the As¬ 
signment of Claims Act of 1940, as amended 
131 V.S. Code 203 , 41 U.S. Code 15). If 
t&ls contract provides for payments aggre¬ 
gating $1,000 or more, claims for monies due 
become due the Contractor from the 
Government under this contract may be as¬ 
signed to a bank, trust company, or other 
nnanctng institution. Including any Federal 
lending agency, and may thereafter be fur- 
wer assigned and reassigned to any such 
^stltutlon. Any such assignment or reas- 
“Snnmnt shall cover all amounts payable un- 
hi^ ls contract and n °t already paid, and 
a * n °t be made to more than one party, 
*cept that any such assignment or reassign- 
ent may be made to one party as agent or 
yustee for two or more parties participating 
Rtich financing. Notwithstanding any 
PovUIons of this contract, payments to an 
an* 1 an ^ mon l ea due or to become due 

this contract shall not, to the extent 
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provided In said Act. ns amended, be sub¬ 
ject to reduction or set-off. 

(b) In no event shall copies of this con¬ 
tract or of any plans, specifications, or other 
similar documents relating to work under 
this contract, if marked “Top Secret,” 
“Secret,'* or "Confidential.“ be furnished to 
any assignee of any claim arising under this 
contract or to any other person not entitled 
to receive the same: Provided. That a copy 
of any part or all of this contract so marked 
may be furnished, or any information con¬ 
tained therein may be disclosed, to such 
assignee upon the prior written authorization 
of the Contracting Officer. 

The last sentence of paragraph (a) of 
the above clause shall be included only in 
contracts entered into by the Depart¬ 
ment of Defense, the General Services 
Administration, the Atomic Energy Com¬ 
mission, or any other department or 
agency of the United States designated 
by the President pursuant to clause 4 of 
the proviso of section 1 of the Assign¬ 
ment of Claims Act of 1940, as amended 
by the Act of May 15,1951, 65 Stat. 41. 

§ 1—7.101—9 Additional bond security. 

Additional Bond Security 

If any surety upon any bond furnished In 
connection with this contract becomes un¬ 
acceptable to the Government, or if any such 
surety fails to furnish reports as to his fi¬ 
nancial condition from time to time as re¬ 
quested by the Government, the Contractor 
shall promptly furnish such additional se¬ 
curity as may be required from time to time 
to protect the Interests of the Government 
and of persons supplying labor or materials 
in the prosecution of the work contemplated 
by this contract. 

§1—7.101—10 Examination of records. 

Examination of Records 

(a) The Contractor agrees that the Comp¬ 
troller General of the United States or any 
of his duly authorized representatives shall. 
Until the expiration of three years after final 
payment under this contract, have access to 
and the right to examine any directly perti¬ 
nent books, documents, papers, and records 
of the Contractor involving transactions re¬ 
lated to this contract. 

(b) The Contractor further agrees to in¬ 
clude in all his subcontracts hereunder a 
provision to the effect that the subcontractor 
agrees that the~ Comptroller General of the 
United States or any of his duly authorized 
representatives shall, until the expiration of 
three years after final payment under the 
subcontract, have access to and the right to 
examine any directly pertinent books, docu¬ 
ments. papers, and records of such subcon¬ 
tractor, involving transactions related to the 
subcontract. The term “subcontract" as 
used in this clause excludes (i) purchase 
orders not exceeding $2,500 and (li) subcon¬ 
tracts or purchases orders for public utility 
services at rates established for uniform ap¬ 
plicability to the general public. 

The above clause shall be included in 
negotiated contracts exceeding $2,500 but 
need not be included in contracts entered 
into by means of formal advertising. 

§ 1-7.101-11 Default. 

Default 

(a) The Government may, subject to the 
provisions of paragraph (c) below, by written 
notice of default to the Contractor, terminate 
the whole or any part of this contract in any 
one of the following circumstances: 

(i) If the Contractor fails to make de¬ 
livery of the supplies or to perform the serv¬ 
ices within the time specified herein or any 
extension thereof; or 

(il) If the Contractor fails to perform any 
of the other provisions of this contract, or 


so fails to make progress as to endanger per¬ 
formance of this contract in accordance with 
Its terms, and In either of these two circum¬ 
stances does not cure such failure within a 
period of 10 days (or such longer period as 
the Contracting Officer may authorize in 
writing) after receipt of notice from the Con¬ 
tracting Officer specifying such failure. 

(b) In the event the Government termi¬ 
nates this contract in whole or in part as 
provided in paragraph (a) of this clause, the 
Government may procure, upon such terms 
and in such manner as the Contracting 
Officer may deem appropriate, supplies or 
services similar to those so terminated, and 
the Contractor shall be liable to the Gov¬ 
ernment for any excess costs for such similar 
supplies or services: Provided , That the Con¬ 
tractor shall continue the performance of 
this contract to the extent not terminated 
under the provisions of this clause. 

(c) Except with respect to defaults of sub¬ 
contractors. the Contractor shall not be liable 
for an^excess costs if the failure to perform 
the contract arises out of causes beyond the 
control and without the fault or negligence 
of the Contractor. Such causes may Include, 

.but are not^restricted to. acts of God or of 
the public enemy, acts of the Government in 
either its sovereign or contractual capacity, 
fires, floods, epidemics, quarantine restric¬ 
tions. strikes, freight embargoes, and un¬ 
usually severe weather; but in every case the 
failure to perform must be beyond the con¬ 
trol and without the fault or negligence of 
the contractor. If the failure to perform 
is caused by the default of a subcontractor, 
and if such default arises out^of causes be¬ 
yond the control of both the Contractor and 
subcontractor, and without the fault or 
negligence of either of them, the Contractor 
shall not be liable for any excess costs for 
failure to perform, unless the supplies or 
services to be furnished by the subcontractor 
were obtainable from other sources in suffi¬ 
cient time to permit the Contractor to meet 
the required delivery schedule. 

(d) If this contract is terminated as pro¬ 
vided in paragraph (a) of this clause, the 
Government, in addition to any other rights 
provided in this clause, may require the Con¬ 
tractor to transfer title and deliver to the 
Government, in the manner and to the extent 
directed by the Contracting Officer, (l) any 
completed supplies, and (il) such partially 
completed supplies and materials, parts, tools, 
dies. Jigs, fixtures, plans, drawings, informa¬ 
tion, and contract rights (hereinafter called 
"manufacturing materials") as the Contrac¬ 
tor has specifically produced or specifically 
acquired for the performance of such part 
of this contract as has been terminated; and 
the Contractor shall, upon direction of the 
Contracting Officer, protect and preserve 
property in possession of the Contractor In 
which the Government has an interest. Pay¬ 
ment for completed supplies delivered to and 
accepted by the Government shall be at the 
contract price. Payment for manufacturing 
materials delivered to and accepted by the 
Government and for the protection and pres¬ 
ervation of property shall be in an amount 
agreed upon by the Contractor and Contract¬ 
ing Officer; failure to agree to 6uch amount 
shall be a dispute concerning a question of 
fact within the meaning of the clause of this 
contract entitled "Disputes." 

(e) If. after notice of termination of this 
contract under the provisions of paragraph 
(a) of this clause, it Is determined that the 
failure to perform this contract is due to 
causes beyond the control and without the 
fault or negligence of the Contractor or 
subcontractor pursuant to the provisions 
of paragraph (c) of this clause, such notice 
of default shall be deemed to have been Is¬ 
sued pursuant to the clause of this contract 
entitled “Termination for Convenience of 
the Government," and the rights and obli¬ 
gations of the parties hereto shall in such 
event be governed by such clause. (Except 
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ns otherwise provided In this contract, this 
paragraph (e) applies only 11 this contract 
contains such clause.) 

(f) The rights and remedies of the Gov¬ 
ernment provided in this clause shall not 
be exclusive and are In addition to any 
other rights and remedies provided by law 
or under this contract. 

§ 1-7.101-12 Disputes. 

Disputes 

(a) Except as otherwise provided In this 
contract, any dispute concerning a question 
of fact arising under this contract which 
is not disposed of by agreement shall be 
decided by the Contracting Officer, who shall 
reduce his decision to writing and mail or 
otherwise furnish a copy thereof to the 
Contractor. The decision of the Contracting 
Officer shall be final and conclusive unless 
within 30 days from the date of receipt of 
such copy, the Contractor malls or other¬ 
wise furnishes to the Contracting Officer 
a written appeal addressed to the Secretary. 
The decision of the Secretary or his duly 
authorized representative for the determina¬ 
tion of such appeals shall be final and 
conclusive unless determined by a court of 
competent Jurisdiction to have been fraudu¬ 
lent, or capricious, or arbitrary, or so grossly 
erroneous as necessarily to imply bad faith, 
or not supported by substantial evidence. 
In connection with any appeal proceeding 
under this clause, the Contractor shall be 
afforded an opportunity to be heard and to 
offer evidence in support of its appeal. 
Pending final decision of a dispute here¬ 
under, the Contractor shall proceed dili¬ 
gently with the performance of the contract 
and in accordance with the Contracting 
Officer’s decision. 

(b) This "Disputes'* clause does not pre¬ 
clude consideration of law questions in con¬ 
nection with decisions provided for in para¬ 
graph (a) above: Provided , That nothing 
in this contract shall be construed as mak¬ 
ing final the decision of any administrative 
official, representative, or board on a ques¬ 
tion of law. 

§ 1—7.101—13 Notice and assistance re¬ 
garding patent infringement. 

Notice and Assistance Regarding Patent 
Infringement 

(a) The Contractor shall report to the 
Contracting Officer, promptly and in reason¬ 
able written detail, each notice or claim of 
patent infringement based on the perform¬ 
ance of this contract of which the Con¬ 
tractor has knowledge. 

(b) In the event of litigation against the 
Government on account of any claim of 
patent infringement arising out of the per¬ 
formance of this contract or out of the use 
of any supplies furnished or work or service 
performed hereunder, the Contractor shall 
furnish to the Government, upon request, 
all evidence and information in possession 
of the Contractor pertaining to such litiga¬ 
tion. Such evidence and information shall 
be furnished at the expense of the Govern¬ 
ment except in those cases in which the 
Contractor has agreed to indemnify the Gov¬ 
ernment against the claim being asserted. 

The*8bove clause shall be included only 
if the amount of the contract exceeds 
$5,000. 

§ 1-7.101-1 *4 Buy American Act 
But American Act 

(a) In acquiring end products, the Buy 
American Act (41 U.S. Code lOa-d) pro¬ 
vides that the Government give preference 
to domestic source end products. For the 
purpose of this clause: 

(1) "Components” means those articles, 
materials, and supplies, which are directly 
incorporated in the end products; 


' (ii) "End products” means those articles, 
materials, and supplies, which are to be 
acquired under this contract for public use; 
and 

(lii) A "domestic source end product” 
means (A) an unmanufactured end product 
which has been mined or produced in the 
United States and (B) an end product manu¬ 
factured in the United States if the cost of 
the components thereof which are mined, 
produced, or manufactured in the United 
States exceeds 50 percent of the costs of all 
its components. For the purposes of this 
(a) (ill) (B), components of foreign origin of 
the same type or kind as the products re¬ 
ferred to in (b) (ii) or (ill) of this clause 
shall be treated as components mined, pro¬ 
duced, or manufactured in the United States. 

(b) The Contractor agrees that there will 
be delivered under this contract only do¬ 
mestic source end products, except end 
products: 

(i) Which are for use outside the United 
States; 

(ii) Which the Government determines 
are not mined, produced, or manufactured in 
the United States in sufficient and reasonably 
available commercial quantities and of a 
satisfactory quality; 

(111) As to which the Secretary determines 
the domestic preference to be inconsistent 
with the public interest: or 

(lv) As to which the Secretary determines 
the cost to the Government to be unrea¬ 
sonable. 

(The foregoing requirements are adminis¬ 
tered in accordance with Executive Order No. 
10582, dated December 17, 1954.) 

§1—7.101—15 Convict labor. 

Insert the clause set forth in section 
1-12.203 under the conditions contained 
in section T-12.202. 

§ 1-7.101-16 Eight-hour law of 1912- 
over lime compensation. 

Insert the clause set forth in section 
1-12.303 under the conditions contained 
in section 1-12.302. 

§ 1-7.101-17 W alsh-IIealcy Public Con¬ 
tracts Act. 

Insert the clause set forth in section 
1-12.604 under the conditions contained 
in section 1-12.602. 

§ 1—7.101—18 Nondiscrimination in em¬ 
ployment. 

Nondiscrimination in Employment 

(a) In connection with the performance 
of work under this contract, the Contractor 
agrees not to discriminate against any em¬ 
ployee or applicant for employment because 
of race, religion, color, or national origin. 
The aforesaid provision shall include, but 
not be limited to, the following: employment, 
upgrading, demotion or transfer; recruit¬ 
ment or recruitment advertising; layoff or 
termination; rates of pay or other forms of 
compensation; and selection for training, in¬ 
cluding apprenticeship. The Contractor 
agrees to post hereafter in conspicuous places, 
available for employees and applicants for 
employment, notices to be provided by the 
Contracting Officer setting forth the provi¬ 
sions of the nondiscrimination clause. 

(b) The Contractor further agrees to Insert 
the foregoing provision In all subcontracts 
hereunder, except subcontracts for standard 
commercial supplies or raw materials. 

§ 1-7.101—19 Officials not to benefit. 

Officials not to Benefit 

No member of or delegate to Congress, or 
resident commissioner, shaU be admitted to 
any share or part of this contract, or to any 
benefit that may arise therefrom; but this 


provision shall not be construed to extend to 
this contract if made with a corporation for 
its general benefit. 

§ 1-7.101-20 Covenant against contin¬ 
gent fees. 

Insert the clause set forth in section I 
1-1.503 under the conditions contained in 
section 1-1.501. 

§ 1-7.101-21 Utilization of small busi¬ 
ness concerns. 

Utilization of Small Business Concerns | 

(a) It is the policy of the Government as ! 
declared by the Congress that a fair propor¬ 
tion of the purchases and contracts for sup¬ 
plies and services for the Governmeut be j 
placed with small business concerns. 

(b) The Contractor agrees to accomplish 
the maximum amount of subcontracting to 
small business concerns that the Contractor | 
finds to be consistent with the efficient per¬ 
formance of this contract. 

§ 1-7.101-22 Federal, State, ami local 
taxes. 

Insert the clause set forth in section 
1-11.401-1 under the conditions con¬ 
tained therein. 

§ 1-7.101-23 Liquidated damages. 

Insert the provision set forth In section 
1-1.315-3 under the conditions and in 
the manner prescribed in section 1-1.315, 


PART 1-11—FEDERAL, STATE, AND 
LOCAL TAXES 

Sec. 

1-11.000 Scope of part. 


Subpart 1-11.1—Federal Excise Taxes 


1-11.100 

Scope of subpart. 

1-11.101 

Retailers’ excise taxes. 

1-11.101-1 

Jewelry and related items. 

1-11.101-2 

Furs. 

1-11.101-3 

Toilet preparations. 

1-11.101-4 

Luggage and handbags. 

1-11.101-5 

Special fuels. 

1-11.102 

Manufacturers’ excise taxes. 

1-11.102-1 

Motor vehicles. 

1-11.102-2 

Tires and tubes. 

1-11.102-3 

Gasoline. 

1-11.102-4 

Lubricating oils. 

1-11.102-5 

Refrigeration equipment. 

1-11.102-6 

Electric, gas. and oil appliances. 

1-11.102-7 

Electric light bulbs. 

1-11.102-8 

Radio and television receiving 


sets, phonographs and rec¬ 
ords, and musical Instru¬ 
ments. 


1-11.102-9 

Sporting goods. 

1-11.102-10 

Photographic equipment. 

1-11.102-11 

Firearms, shells,.and cartridges. 

1-11.102-12 

Business machines. 

1-11.102-13 

Pens, mechanical pencils, and 
lighters. 

1-11.102-14 

Matches. 

1-11.103 

Excise taxes on facilities and 
services. 

1-11.103-1 

Communications. 

1-11.103-2 

Transportation of persons. 

1-11.104 

Use tax on highway motor ve¬ 
hicles. 

1-11.105 

Selective list of supplies and 
services subject to Federal 
excise taxes. 

Subpart 1- 

-11.2— Exemptions from Federal 
Excise Taxes 

1-11.200 

Scope of subpart. 

1-11.201 

Supplies for exportation or 
shipment to a possession or 
to Puerto Rico. 

1-11.201-1 

Retailers* excise taxes. 

1-11.201-2 

Manufacturers’ excise taxes. 
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Supplies and services for the 
exclusive use of the United 
States. 

Supplies sold for further manu¬ 
facture. 

Supplies for vessels and air¬ 
planes. 

Exemptions from other Federal 
taxes. 

Tax exemption forms. 


1-11.203 
1-11204 
1-11.205 
1-11 206 

Subpart 1—11.3— State and Local Taxes 

1-11 301 Applicability. 

1-11 302 Tax exemption forms. 

Subpart 1—11.4 —Contract Clause 

1-11 401 Fixed-price type contracts. 

1-11 401-1 Clause for advertised and cer¬ 

tain negotiated contracts. 

§ 1-1 1.000 Scope of purt. 

(a) This part deals with Federal taxes 
imposed by the Internal Revenue Code 
upon certain supplies and services pro¬ 
cured by executive agencies; exemptions 
from such Federal taxes; policy for ob¬ 
taining exemption from State and local 
taxes; and a contract clause required or 
authorized for insertion in contracts. 

<b) Except as otherwise indicated, 
references are to the Internal Revenue 
Code of 1954 (26 U.S.C.). References to 
the Internal Revenue Code of 1939 are for 
convenience in disposing of cases to 
which the Internal Revenue Code of 1954 
is not applicable. 

Subpart 1—11.1—Federal Excise 
Taxes 

§ 1-11.100 Scope of subpart. 

This subpart deals with Federal excise 
taxes (retailers’ excises, manufacturers* 
excises, and the excises on facilities and 
services) imposed by the Internal Rev¬ 
enue Code upon certain supplies and 
sen’ices procured by executive agencies. 
Each tax is outlined as to (a) its scope 
and the basis of its applicability, (b) the 
supplies or services subject to it. and (c) 
its rate. Section 1-11.105 contains a se¬ 
lective list of the supplies and services 
subject to these Federal excise taxes, 
with references to applicable sections of 
the Internal Revenue Code of 1954, 
Treasury Regulations, and cross-refer¬ 
ences to the Internal Revenue Code of 
1939. The availability of exemptions 
from these taxes is covered in Subpart 
1-11.2. Attention is directed to the fact 
that the scope and rates of these taxes, 
as set forth in this Subpart 1-11.1, are 
subject to change from time to time by 
amendment to the Internal Revenue 
Code and Treasury Regulations. 

S M1.101 Retailers’ excise taxes. 

Chapter 31 of the Internal Revenue 
Code (which supersedes Chs. 9A, 19 and 
:?• IR.C. 1939). as implemented by 
Treasury Regulations 51 and 119, im¬ 
poses retailers* excise taxes upon various 
types of supplies, enumerated in sections 
W 1 . 101-1 through 1-11.101-5, sold at 
retail. The tax is not imposed on sales 
£ I ^ esale ’ The sale of ^xable supplies 
jo the Government for use or consump- 
on is a taxable retail sale. In general, 
£0 tax attaches at the time title passes 
jrom the seller and is based on the sale 
A lease of supplies is treated as a 
ie for the purpose of these taxes, in 


which event the tax is measured by the 
rental payments. The sale (or rental) 
price: 

(a) Excludes the retailers’ excise tax 
itself, whether or not separately stated; 

(b) Excludes, if separately stated, any 
retail sales tax imposed by any State, 
Territory, or political subdivision there¬ 
of, or the District of Columbia, irrespec¬ 
tive of whether liability for such tax is 
imposed on the vendor or vendee; 

(c) Includes any charges for packag¬ 
ing or packaging materials; and 

(d) Excludes all other service charges 
such as for transportation, delivery, in¬ 
surance. and installation. 

If after the tax has been paid, the sale 
price is adjusted for any reason, such as 
by discount, rebate, allowance, or return 
of containers, the amount of the tax ap¬ 
plicable to such sale price also shall be 
adjusted by credit or refund. The re¬ 
tailer. in turn, is entitled to a refund or 
credit from the Internal Revenue Service 
for such tax adjustment. 

§ 1-11.101—I Jewelry and related items. 

A tax of 10 percent of the sale price 
is imposed upon the following supplies 
sold at retail; all articles commonly or 
commercially known as jewelry, whether 
real or imitation; pearls, precious and 
semiprecious stones, and imitations 
thereof; articles made of, ornamented, 
mounted, or fitted with precious metals 
or imitations thereof; watches, clocks, 
cases and movements for watches and 
clocks, which includes all time measuring 
devices except watches designed espe¬ 
cially for use by the blind; gold, gold- 
plated, silver, or sterling flatware or 
hollow wave and silver-plated hollow ware 
(which excludes silver-plated flatware); 
opera glasses; lorgnettes; and marine 
glasses, field glasses, binoculars and 
similar instruments, except those which, 
because of their size or weight, are 
ordinarily mounted on tripods or other 
bases. The tax does not apply to any 
articles used for religious purposes; to 
surgical and dental instruments; to 
frames or mountings for eyeglasses; to 
fountain pens, mechanical pencils, or 
smokers’ pipes if the only parts of such 
articles which consist of precious metals 
are essential parts not used for orna¬ 
mentation; or to buttons, insignia, and 
any other devices prescribed for use with 
the uniforms of the Armed Forces. If 
the manufacturers* excise tax has been 
imposed on a pen, mechanical pencil, or 
cigarette lighter, which is further pro¬ 
cessed so as to make it subject to the 
retailers' excise tax on jewelry, the 
retailer, in computing the retailers* ex¬ 
cise tax due on the sale, is entitled to a 
credit or refund in the amount of the 
manufacturers’ excise tax paid on the 
article. - 

§1-11.101-2 Furs. 

A tax of 10 percent of the sales price 
is imposed upon the following supplies 
sold at retail: articles made of fur on 
the hide or pelt, and articles of which 
such fur is the component of chief 
value—that is, its value is more than 
three times that of the next most valu¬ 
able component. The tax is not imposed 


upon the sale of raw fur. If fur on the 
hide or pelt is supplied to a dresser or 
dyer of fur skins or a manufacturer or 
repairer of fur articles, who produces a 
taxable article for the use of the supplier 
of the fur, the transaction is deemed to 
be a sale at retail and is subject to the 
tax. 

§ 1-11.101-3 Toilcl preparations. 

A tax of 10 percent of a sales price is 
imposed upon the following supplies sold 
at retail: perfume, essences, extracts, 
toilet waters, cosmetics, petroleum jellies, 
hair oils, pomades, hair dressings, hair 
restoratives, hail* dyes, aromatic cachous, 
toilet powders, and any other similar sub¬ 
stance. article, or preparation by whatso¬ 
ever name known which are used or ap¬ 
plied, or intended to be used or applied 
for toilet purposes, but not including any 
article intended to be used or applied 
only in the care of babies. 

§ 1—11.101—1 Luggage and handbag*. 

A tax of 10 percent of the sales price is 
imposed upon the following supplies (in¬ 
cluding fittings or accessories sold there¬ 
with) sold at retail: trunks; valises, 
traveling bags; suitcases; satchels; over¬ 
night bags; hat boxes for use by travel¬ 
ers; beach and bathing suit bags; brief 
cases made of leather or imitation 
leather; salesmen’s sample and display 
cases; purses; handbags; pocketbooks; 
w r allets; billfolds; card, pass, and key 
cases; toilet cases; and any other cases, 
bags, and kits, without regard to size, 
shape, construction, or material, for use 
in carrying toilet articles or wearing; 
appareL 

§ 1—11.101—5 Special fuels. 

(a) Diesel fuel. A tax at the indicated 
rates is imposed upon diesel fuel, other 
than that taxable as gasoline under sec¬ 
tion 4081 of the Internal Revenue Code 
(see section 1-11.102-3), which is (1) sold 
by any person to an owner, lessee, or 
other operator of a diesel-powered high¬ 
way vehicle, for use as a fuel in such 
vehicle; or (2) used by any person as a 
fuel in a diesel-powered highway vehicle 
unless there was a taxable sale of such 
liquid pursuant to (1), as follows: 

(i) At 3 cents per gallon, if sold 
for use or if used as fuel in a diesel- 
powered highway vehicle— 

(A) Which, at the time of such 
sale or use, is registered, or is required 
to be registered, for highway use under 
the laws of any State or foreign country; 
or 

(B) Which, if owned by the 
United States, is used on the highway; or 

(ii) At 2 cents per gallon, if sold 
for use or if used as fuel in a diesel- 
powdered highway vehicle— 

(A) Which, at the time of such 
sale or use, is not registered, and is not 
required to be registered, for highway 
use under the laws of any State or for¬ 
eign country; or 

(B) Which, if owned by the 
United States, is not used on the high¬ 
way; and 

(iii) At an additional 1 cent per 
gallon, if fuel on which a tax of 2 cents 
was paid pursuant to (a) (ii), is used as 
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fuel in a diesel-powered highway ve¬ 
hicle— 

(A) Which, at the time of such 
use, is registered, or is required to be 
registered, for highway use under the 
laws of any State or foreign country; or 

<B) Which, if owned by the 
United States, is used on the highway. 

No tax is imposed on diesel fuel sold for 
use or used as fuel in a nonhighway 
vehicle, such as certain military vehicles, 
construction equipment, and equipment 
designed for use at mines, factories, rail¬ 
road stations, and farms. 

(b) Special motor fuels. A tax at the 
indicated rates is imposed upon benzol, 
benzene, naphtha, liquefied petroleum 
gas, or any other liquid (other than 
kerosene, gas oil. fuel oil, or a product 
taxable as diesel fuel under (a) above, 
or as gasoline under section 4081 of the 
Internal Revenue Code (see section 
1-11.102-3), which is (1) sold by any 
person to an owner, lessee, or other oper¬ 
ator of a motor vehicle, motorboat, or 
airplane for use as a fuel for the propul¬ 
sion thereof, or (2) used by any person 
as a fuel for the propulsion of a motor 
vehicle, motorboat, or airplane, unless 
there was a taxable sale of such liquid 
pursuant to (1) as follows; 

(i) At 3 cents per gallon, if such 
liquid is sold for use or is used as a fuel 
for a highway vehicle— 

(A) Which, at the time of such 
sale or use, is registered, or is required 
to be registered, for highway use under 
the laws of any State or foreign country; 
or 

(B) Which, if owned by the 
United States, is used on the highway; or 

(ii) At 2 cents per gallon, if such 
liquid is sold for use or is used as a fuel 
for the propulsion of a motorboat or air¬ 
plane, or a motor vehicle— 

(A) Which, at the time of such 
sale or use, is not registered, and is not 
required to be registered, for highway use 
under the laws of any State or foreign 
country; or 

(B) Which, if owned by the 
United States, is not used on the high¬ 
way; and 

(iii) At an additional 1 cent per 
gallon, if a liquid on which a tax of 2 
cents w r as paid pursuant to (b) (ii), is 
used as fuel in a highway vehicle— 

(A) Which, at the time of such 
use, is registered, or required to be 
registered, for highway use under the 
laws of any State or foreign country; or 

(B) Which, if owned by the 
United States is used on the highway. 

(c) Refund or credit to retailer . A 
retailer, who has paid a tax on diesel 
fuel or special motor fuel, is entitled to 
a refund or credit of the tax paid, if such 
retailer has not included the tax in the 
sales price or otherwise collected the tax 
from the purchaser, has repaid the tax 
to the purchaser, or has the purchaser’s 
written consent to take the refund or 
credit, as follows; 

(1) A refund or credit of 3 cents or 
2 cents per gallon, as appropriate, if a 
liquid upon which a tax of either 3 cents 
or 2 cents per gallon has been paid, is 
not used as fuel in a diesel-powered 
highway vehicle or to propel a motor 
vehicle, motorboat, or airplane; 


(2) A refund or credit of 1 cent per 
gallon, if diesel fuel, upon which a tax 
of 3 cents per gallon has been paid pur¬ 
suant to (a)(i), is used as a fuel for a 
diesel-powered highway vehicle— 

(i) Which, at the time of such 
use is not registered, and is not required 
to be registered, for highway use under 
the laws of any State or foreign country; 
or 

(ii) Which, if owned by the 
United States, is not used on the high¬ 
way; or 

(3) A refund of 1 cent per gallon, if 
special motor fuel, upon which a tax of 
3 cents per gallon has been paid pursuant 
to (b) (1), is used to propel a motorboat 
or airplane, or motor vehicle— 

(i) Which, at the time of such 
use is not registered, and is not required 
to be registered, for highway use under 
the law's of any State or foreign country; 
or 

(ii) Which, if owmed by the 
United States, is not used on the high¬ 
way. 

These refimds or credits shall be utilized, 
in accordance with agency procedures, 
by adjustment of the contract price 
whenever it is economically advanta¬ 
geous to do so. 

(d) Refund or credit to manufacturer. 
If the manufacturers’ excise tax on gaso¬ 
line (see section 1-11.102-3) has been 
paid on any material used in the produc¬ 
tion of a special motor fuel taxable under 
(b) above, the manufacturer of the gaso¬ 
line is entitled to a refund or credit of 
such tax, subject to the conditions simi¬ 
lar to those stated in the opening lines 
of (c) above. The contract price for 
special motor fuels purchased by any 
agency shall not include an amount for 
manufacturers’ excise tax on gasoline 
used in the production of such special 
motor fuel. 

§ 1—11.102 Manufacturers* excise taxes. 

Chapter 32 of the Internal Revenue 
Code (which supersedes Ch. 29, I.R.C. 
1939) as implemented by Treasury Regu¬ 
lations 44 and 46. imposes manufacturers’ 
excise taxes upon various types of sup¬ 
plies. enumerated in sections 1-11.102-1 
through 1-11.102-14 sold by a manufac¬ 
turer, producer, or importer. In general, 
the tax attaches at the time title passes 
from the manufacturer and is based on 
the sale price. A lease of supplies is 
treated as a sale for the purpose of these 
taxes, in which event the tax is measured 
by the rental payments even though such 
payments exceed the price or fair value 
of the supply (with the exception of a 
special rule which applies to the rental of 
trailers suitable for use with passenger 
automobiles, permitted by section 4216 
(d), I.R.C.). The sale (or rental) price 
excludes the tax itself and all service 
charges connected with the sale, such as 
transportation, delivery, insurance, or 
installation charges, except charges for 
packaging and packaging materials, 
which are included. If after the tax has 
been paid, the sale price is adjusted for 
any reason, such as by discount, rebate, 
allowance, or return of containers, the 
amount of the tax applicable to such sale 
price also should be adjusted. The 
manufacturer, in turn, is entitled to a 
refund or credit from the Internal Reve¬ 


nue Service for such tax adjustment. 
Supplies subject to the retailers’ excise 
tax on jewelry (see section 1-11.101-1) 
are not subject to manufacturers’ excise 
taxes. 

§ 1—11.102—1 Motor vehicles. 

(a) A tax at the indicated rates is im¬ 
posed upon the following supplies (in¬ 
cluding parts and accessories sold there¬ 
with) sold by a manufacturer, producer, 
or importer: 

(1) Chassis and bodies of trucks, 
buses, truck and bus trailers and semi¬ 
trailers, and tractors of the kind chiefly 
used for highway transportation in com¬ 
bination with a trailer or semitrailer— 
10 percent; except that this tax does not 
apply to equipment designed for off-the- 
road use, such as certain military vehi¬ 
cles. construction equipment, and equip¬ 
ment designed for use at mines, factories, 
railroad stations, and farms; 

(2) Chassis and bodies of automo¬ 
biles. and trailers and semitrailers (other 
than house trailers) suitable for use with 
passenger automobiles—10 percent 
through June 30, 1958, and 7 percent 
thereafter; and 

(3) Parts or accessories—8 percent 
through June 30, 1958, and 5 percent 
thereafter. Parts or accessories are de¬ 
fined to include any article— 

(i) The primary use of which is to 
improve, repair, replace, or serve as a 
component part of a motor vehicle; 

(ii) Designed to be attached to or 
used in connection with a motor vehicle 
or to add to its utility or ornamentation; 
or 

(iii) The primary use of which is 
in connection w T ith a motor vehicle 
whether or not essential to its operation 
or use. 

Spark plugs, storage batteries, leaf 
springs, coils, timers, and tire chains, 
which are suitable for use on or in con¬ 
nection with, or as component parts of, 
a taxable motor vehicle are treated as 
parts or accessories whether or not pri¬ 
marily adapted for such use. The tax on 
parts or accessories does not apply to any 
article sold for use (or for a single resale 
for use) as material in the manufacture 
of, or as a component part of, any ar¬ 
ticle, whether or not such article is sub¬ 
ject to a manufacturers’ excise tax. if. 
after August 31. 1955, a manufacturer 
uses a tax-paid part or accessory as ma¬ 
terial in the manufacture of, or as a 
component part of, any article, such 
manufacturer is entitled to a credit or 
refund of the tax paid on the part or 
accessory. The contract price of supplies 
purchased by any agency shall not in¬ 
clude an amount forrthe manufacturers 
excise tax on automotive parts or acces¬ 
sories purchased for use, or after August 
31. 1955 used, in the manufacture of any 
article. 

(b) The tax on automotive parts or 
accessories does not apply to tires, inner 
tubes, and automobile radio and televi¬ 
sion receivers. If a manufacturer of 
motor vehicles sells these articles in con¬ 
nection with the sale of a taxable motor 
vehicle, he may take a credit against the 
motor vehicle tax in the amount of the 
motor vehicle tax rate applied to his pur¬ 
chase price of the tires, inner tubes, and 
automobile radio and television receiv- 
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| ers. The contract price for supplies pur- 
I by any agency shall not include 

I an amount for the manufacturers’ excise 
I tax on motor vehicles and automotive 
|[ parts or accessories to the extent that 
If these credits are available to the manu- 
| facturer. 

I § 1-11.102—2 Tires and tubes. 

I <a) A tax at the indicated rates is im- 
I posed on the following supplies, made 
|l wholly or in part of rubber, including 
I synthetic and substitute rubber, sold by 
I a manufacturer, producer, or importer: 
I (1) Tires of the type used on high- 
I way vehicles, which includes motor ve¬ 
il hides which are highway vehicles, and 
I vehicles of the type used with motor ve- 
I hides which are highway vehicles—8 
I cents per pound; 

I <2> Other tires, which include pneu- 
| malic and solid tires, casings, hoops, 
| strips, and bands of all kinds which are 
I designed to fit the wheel of any type of 
I vehicle, that is capable of transporting a 
1 person or burden—5 cents per pound; 

I (3) Inner tubes, which include any 
I type of air container for pneumatic 
I tires—9 cents per pound on total weight, 
I including air valves and stems; and 
I (4) Tread rubber, which includes 
I any material commonly or commercially 
| known as tread rubber or camelback of a 

I type used in retreading or recapping 
i tires—3 cents per pound. An exemption 
[ exists for the sale of tread rubber or 

camelback by a manufacturer to a pur¬ 
chaser for use by that purchaser other 
than for recapping or retreading tires 
of the type used on highway vehicles. In 
addition, if tread rubber, upon which the 
| tax has been paid, is sold for use or is 
} used other than for recapping or retread - 
| ing tires of the type used on highway 

II vehicles, the manufacturer is entitled to 

I a refund or credit of the tax, provided 
that the credit under paragraph (b) of 

i this section 1-11.102-2 is not available, 
i The contract price for supplies pur- 
‘ chafed by any agency will not include an 

II amount for the manufacturers’ excise 
tax on tread rubber to the extent that 

i this exemption or refund or credit is 
I available to the manufacturer. 

In determining weights of taxable tires 
under (1) and (2), metal rims or rim 
bases are excluded, but any other ma¬ 
terial or fastening device that forms a 
Part of the tire is included. The tax 
imposed under (1) and (2) does not 
apply to tires which are more than 20 
inches in diameter and not more than 
^ l 3 4 inches in cross-section, if such tires 
are of all-rubber construction with fabric 
or metal reinforcement, nor does it apply 
to tires of extruded tiring with an inter¬ 
nal wire fastening agent. 

<b) The exemption for sales for 
further manufacture does not apply to 
taxable tires and tubes (see section 1- 
11.203). However, if tax-paid tires and 
tubes are sold in connection with the sale 
by a manufacturer of a taxable motor 
vehicle, a credit against the tax on the 
motor vehicle is allowed to the extent of 
the motor vehicle tax rate applied to the 
Manufacturers' purchase price on the 
tires and tubes (see section 1-11.102- 
Kb)). 


§ 1—11.102—3 Gasoline. 

(a) A tax of 3 cents per gallon Is im¬ 
posed on gasoline sold by a producer or 
importer. Gasoline means all products 
commonly or commercially known as 
gasoline, including casing-head and nat¬ 
ural gasoline, but excluding kerosene, gas 
oil, or fuel oil, and also excluding any 
product taxable as a special motor fuel 
under section 4041 of the Internal Reve¬ 
nue Code (see section 1-11.105-5). The 
tax does not apply to the sale of gasoline 
to a producer, which is defined to include 
a refiper, compounder, blender, or dealer 
who sells gasoline exclusively to pro¬ 
ducers of gasoline. 

(b) The ultimate purchaser of gaso¬ 
line is entitled to a refund of 1 cent per 
gallon for gasoline not used as fuel in a 
highway vehicle; 

(1) Which, at the time of such use 
is registered, or is required to be reg¬ 
istered, for highway use under the laws 
of any State or foreign country; or 

(2) Which, if owned by the United 
States, is used on the highway. 

In accordance with agency procedures, 
necessary data shall be compiled, to the 
extent economically advantageous, to 
support a direct application to the In¬ 
ternal Revenue Service for refund. Such 
application shall be in accord with per¬ 
tinent requirements of the Internal 
Revenue Service. 

§1—11.102—4 Lubricating oils. 

(a) A tax at the indicated rates is im¬ 
posed upon the following classes of 
lubricating oils sold, other than to 
another manufacturer or producer for 
resale, by a manufacturer or producer 
(but not upon oil sold by an importer) : 

(1) Cutting oils, which means oils 
sold for use in cutting and machining 
operations, including forging, drawings, 
roiling, shearing, punching, and stamp¬ 
ing on metals—3 cents per gallon; and 

(2) Other lubricating oils, which 
means all oils, regardless of origin, which 
are sold as lubricating oil or are suitable 
for use as a lubricant, not including 
products commonly known as grease— 
6 cents per gallon. Certain products, 
other than those commonly known as 
grease, are not considered to be lubricat¬ 
ing oils, and accordingly are not subject 
to the tax. These include petrolatum, 
and fatty oils of vegetable, animal, fish, 
and marine origin which in their natural 
state are not sold as lubricating oils. 

(b) An exemption is available for 
lubricating oils sold by a manufacturer 
directly to a purchaser who uses the oil 
for nonlilbricating purposes. In apply¬ 
ing this exemption, oils can be grouped 
into two classes: 

(1) Oils which are exempted if the 
manufacturer obtains an exemption cer¬ 
tificate from the purchaser in the form 
prescribed by the Treasury Regulations; 
and 

(2) Oils which are exempted with¬ 
out an exemption certificate. Oils of the 
second class include crude neatsfoot oil; 
electrical transformer insulating oil; 
white oil; and lubricating oils which are 
packaged in sealed containers of one gal¬ 
lon or less, labeled and sold for nonlubri- 
cating purposes. 


With the exception of oils which are 
packaged in sealed containers of one gal¬ 
lon or less, labeled and sold for nonlubri¬ 
cating purposes, oils of neither class may 
be sold tax-free to dealers for resale even 
though it is known that the oil will be 
used for nonlubrfbating purposes. If, 
however, oil upon which a tax has been 
paid is used for nonlubricating purposes, 
the manufacturer is entitled to a refund 
or credit, irrespective of whether the oil 
was sold directly to the consumer by the 
manufacturer or was sold through a 
dealer. A refund or credit is also allowed 
when lubricating oil, upon which the 6 
cent per gallon tax has been paid, is used 
as a cutting oil taxable at 3 cents per 
gallon. When it is economically advan¬ 
tageous to do so, the exemption or refund 
or credit for oil sold for use or used for 
nonlubricating purposes, and the refund 
or credit for lubricating oil used as cut¬ 
ting oil, shall be utilized in accordance 
with agency procedures by a tax exclu¬ 
sive purchase or by adjustment of the 
contract price. 

§ 1-11.102-5 Refrigeration equipment. 

A tax at the indicated rates is imposed 
upon the following supplies (including 
parts or accessories sold therewith) sold 
by a manufacturer, producer, or im¬ 
porter: 

(a) Household type refrigerators, 
which include units not exceeding 14 
cubic feet net storage space for single or 
multiple cabinet installations having, or 
designed for use with, a mechanical 
refrigerating unit operated by electricity, 
gas. kerosene, or gasoline; household 
type units for the quick freezing or 
frozen storage of foods operated by elec¬ 
tricity. gas, kerosene, or gasoline—5 
percent; 

(b) Refrigerator components, which 
means cabinets, compressors, condensors, 
condensing units, evaporators, expansion 
units, absorbers, and controls for. or 
suitable for use as parts of or with, 
taxable household type refrigerators or 
quick freeze units, except when sold as a 
component part or accessory with the 
sale of complete refrigerators, refrigerat¬ 
ing or cooling apparatus, or quick freeze 
units—5 percent. Exemption from the 
tax is available on the sale of a refrigera¬ 
tor component for use (or for a single 
resale for use) as material in the manu¬ 
facture of, or as a component part of, 
any article, whether or not such article 
is subject to a manufacturers’ excise tax. 
If. after August 31.1955, a manufacturer 
uses a tax-paid refrigerator component 
in the manufacture of, or as a compo¬ 
nent part of. any article, such manufac¬ 
turer is entitled to a credit or refund 
of the tax paid on the refrigerator com¬ 
ponent. The contract price of supplies 
purchased by any agency shall not in¬ 
clude an amount for the manufacturers' 
excise tax on refrigerator components 
purchased for use, or after August 31. 
1955 used, in the manufacture of any 
article; and 

(c) Self-contained air-conditioning 
units—10 percent. 

§ 1-11.102-6 Electric, gas, and oil ap¬ 
pliances. 

A tax of 5 percent is imposed upon the 
following household supplies (including 
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parts or accessories sold therewith), 
whether or not used domestically, sold 
by a manufacturer, producer, or import¬ 
er: electric, gas, or oil water heaters; 
electric, gas, and oil appliances of the 
type used for cooking, warming, or keep¬ 
ing warm food or beverages for consump¬ 
tion on the premises; electric flatirons, 
air heaters (not including furnaces), im-' 
mersion heaters, blankets, sheets and 
spreads, mixers, whippers, and juicers, 
belt-driven fans, exhaust blowers, door 
chimes, dehumidifiers, dishwashers, floor 
polishers and waxers. food choppers and 
grinders, hedge trimmers, ice cream 
freezers, mangles, pants pressers, and 
garbage disposal units; electric and gas 
clothes driers; and power lawn mowers. 
The tax is also imposed upon electric 
direct motor driven fans and air circu¬ 
lators not of the industrial type. 

§ 1-11.102-7 Electric light bulbs. 

A tax of 10 percent is imposed upon 
electric light bulbs and tubes, not subject 
to any other manufacturers* excise tax, 
sold by a manufacturer, producer, or 
importer. 

§ 1—11.102—8 Radio and television re¬ 
ceiving set*, phonographs and rec¬ 
ords, and musical instruments. 

A tax of 10 percent is imposed upon 
the following supplies (including, except 
as to musical instruments, parts and ac¬ 
cessories sold therewith) sold by a man¬ 
ufacturer. producer, or importer: 

(a) Radio and television receiving sets, 
automobile radio and television receiving 
sets, phonographs, and combinations of 
any of the foregoing, if such articles are 
of the entertainment type. The contract 
price of any of these supplies, not of the 
entertainment type, delivered to any 
agency after August 31, 1955, shall not 
include any amount for the manufac¬ 
turers’ excise tax, irrespective of the date 
of the contract, if the contract price is 
subject to adjustment for changes in the 
contractor's Federal excise tax burden. 
The exemption of sales for further man¬ 
ufacture does not apply to automobile 
radio and television receivers (see section 
1-11.203); however, if tax-paid receivers 
are sold in connection with the sale by a 
manufacturer of a taxable motor vehicle, 
a credit against the tax on the motor 
vehicle is allowed to the extent of the 
motor vehicle tax rate applied to the 
manufacturer's purchase price on the re¬ 
ceiver (see section l-11.102-l(b)); and 

(b) Radio and television components, 
which means chassis, cabinets, tubes, 
speakers, amplifiers, power supply units, 
antennae of the built-in type, and pho¬ 
nograph mechanisms, which are suitable 
for use on or in connection with, or as a 
component part of, any taxable radio and 
television receiver or phonograph; and 
phonograph records. The tax on radio 
and television components and phono¬ 
graph records applies irrespective of 
whether or not they are of an entertain¬ 
ment type. Exemption from the tax is 
available as to components— 

(1) Which, prior to September 1, 
1955, were sold for use as material in the 
manufacture of, or as a component of, 
an article subject to a manufacturers’ 
excise tax; or 
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(2) Which after August 31,1955, are 
sold for use, or are actually used as ma¬ 
terial in the manufacture of, or as a com¬ 
ponent part of, any article, whether or 
not such article is subject to a manu¬ 
facturers’ excise tax. 

A manufacturer using a tax-paid com¬ 
ponent within the scope of any of these 
exemptions, is entitled to a refund or 
credit of the tax paid on such component. 
Tills includes the use, after August 31, 
1955, of a component in the manufac¬ 
ture of, or as a component part of, a 
nontaxable article, even though such 
component was purchased prior to Sep¬ 
tember 1, 1955. The contract price for 
supplies purchased by any agency shall 
not include an amount for the manufac¬ 
turers’ excise tax on radio and television 
components if any of these exemptions or 
refunds or credits, are available to the 
manufacturer. 

§ 1—11.102—9 Sporting goods. 

A tax of 10 percent is imposed upon 
certain types of sporting equipment (in¬ 
cluding parts or accessories sold there¬ 
with) sold by a manufacturer, producer, 
or importer. 

§1—11.102-10 Photographic equip¬ 
ment. 

A tax at the indicated rates is im¬ 
posed upon the following supplies (in¬ 
cluding parts or accessories sold there¬ 
with) sold by a manufacturer, producer, 
or importer: 

(a) Cameras, not including X-ray 
cameras or cameras weighing more than 
four pounds exclusive of lens and acces¬ 
sories—10 percent. 

(b) Camera lenses, not including still 
camera lenses having a focal length of 
more than 120 millimeters or motion 
picture camera lenses having a focal 
length of more than 30 millimeters—10 
percent. Exemption from the tax is 
available as to camera lenses— 

(1) Which, prior to September 1, 
1955, were sold for use as material in the 
manufacture of, or as a component part 
of, an article subject to a manufacturers’ 
excise tax; or 

(2) Which, after August 31, 1955, 
are sold for use or are actually used as 
material in the manufacture of, or as 
a component part of any article, whether 
or not such article is subject to a manu¬ 
facturers* excise tax. 

A manufacturer, using a tax-paid cam¬ 
era lens within the scope of any of these 
exemptions, is entitled to a refund or 
credit of the tax paid on such lens. This 
includes the use, after August 31, 1955, 
of a camera lens in the manufacture of, 
or as a component part of, a nontaxable 
article, even though such lens was pur¬ 
chased prior to September 1, 1955. The 
contract price for supplies purchased by 
any executive agency shall not include 
an amount for the manufacturers* excise 
tax on camera lenses if any of these ex¬ 
emptions. refunds, or credits are avail¬ 
able to the manufacturer; 

(c) Unexposed photographic film in 
rolls, including motion picture film—10 
percent. This tax does not apply to X- 
ray film; unperforated microfilm; film 
more than 150 feet in length; or film 


more than 25 feet in length and more 
than 30 millimeters in width. A person 
who acquires unexposed film in a form 
not subject to tax and thereafter sells 
such unexposed film in form and dimen¬ 
sions subject to tax is treated as a manu¬ 
facturer of the film so sold by him. The 
manufacturer of unexposed motion pic¬ 
ture film is entitled to a credit or refund 
(but not an exemption) for film used or 
resold for use in making newsreel mo¬ 
tion picture films covering current news 
events for immediate release for public 
exhibition; and 

(d) Electric motion or still picture 
projectors of the household type—5 I 
percent. 

§ 1—11.102—11 Firearms, shells, und 
cartridges* 

A tax is imposed upon pistols and re¬ 
volvers at the rate of 10 percent, and 
other firearms, shells, and cartridges at 
the rate of 11 percent, sold by a manu¬ 
facturer, producer, or importer. In ad¬ 
dition to this manufacturers’ excise tax, 
Chapter 53A of the Internal Revenue 
Code (which supersedes Ch. 25, IR.C. | 
1939) imposes a transfer tax and a tax on 
the manufacture of machine guns and 
certain other firearms, except that trans¬ 
fer to, or manufacture for, the United 
States is specifically exempted trom 
these taxes. 

§ 1—11.102—12 Business machine®. 

A tax of 10 percent is imposed upon a 
wide variety of business machine', (in¬ 
cluding parts or accessories sold there¬ 
with) , not including cash registers of the 
type used in registering over-the-counter 
retail sales, sold by a manufacturer, pro¬ 
ducer, or importer. 

§1—11.102—13 Pens, nicehnniml pen¬ 
cils, and lighters. 

A tax of 10 percent is imposed upon 
fountain and ball point pens, mechanical 
pencils, and mechanical lighters for cig¬ 
arettes, cigars, and pipes, sold by a man¬ 
ufacturer. producer, or importer: except 
that this tax does not apply if the article 
also is subject to the retailers’ excise tax 
on jewelry imposed by section 4001 of the 
Internal Revenue Code. If the manufac¬ 
turers* excise tax has been paid, but the 
article is further processed so as to sub¬ 
ject it to the retailers’ excise tax, the 
retailer (but not the manufacturer who 
originally paid the tax) is entitled to a 
credit to the extent of the manufactur¬ 
ers’ excise tax paid on the article. (See 
section 1-11.101-1.) 

§ 1-11.102-1 i Matches. 

A tax of 2 cents per 1,000. not to ex¬ 
ceed 10 percent of the price for which 
sold, is imposed upon matches sold by a 
manufacturer, producer, or importer, ex¬ 
cept that the rate of bVz cents per 1,000 
for fancy wooden matches or matches 
having a stained, dyed, or colored stick 
or stem, whether packed in boxes or m 
bulk. 

§ 1-11.103 Excise taxes on facilities and 
services* 

Chapter 33 of the Internal Revenue 
Code (which supersedes Ch. 30, IRC. 
1939), implemented by Treasury Regu- 
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lation 42, imposes excise taxes on certain 
facilities and services, including commu¬ 
nications, and transportation of persons. 
In general, the tax is based on the 
amount paid for the service, and is im¬ 
posed upon the person paying for the 
service. As used throughout this sec¬ 
tion 1-11.103 the term “United States/* 
when used in a geographical sense, 
means the States, the Territory of Ha¬ 
waii. and the District of Columbia. 

§1-11.103-1 Communications. 

A tax is imposed on amounts paid for 
the following facilities and services at 
the rates indicated; except that only one 
payment of tax is required on long dis¬ 
tance telephone or telegraph service, 
notwithstanding that lines or stations 
of more than one person are used in the 
transmission; 

(a) Local telephone service, which 
means any telephone service not other¬ 
wise taxable, excluding amounts paid for 
the installation of instruments, wires, 
poles, switchboards, apparatus, and 
equipment —10 percent; 

<b> Long distance telephone service, 
which means any telephone or radio 
telephone message or conversation for 
which the toll charge exceeds 24 cents 
and for which the charge is paid within 
the United States—10 percent; 

(c> Telegraph service, which means 
a telegraph, cable, or radio dispatch or 
message for which the charge is paid 
with in the United States—10 percent; 

(d) Leased wire, teletypewriter or 
talking circuit special service, not in¬ 
cluding any service used exclusively in 
rendering a service taxable as wire and 
equipment service under paragraph fe) 
of this section 1-11.103-1—10 percent. 
This tax applies irrespective of whether 
the wires or services are within a local 
exchange area; and 
<e) Wire and equipment service, 
which includes stock quotation and in¬ 
formation services, burglar or fire alarm 
sendees, and all other similar services— 
8 percent. This tax applies irrespective 
of whether the w r ires or services are 
within a local exchange area. 

§1-11.103-2 Transportation of per- 
6001 , 

(a> A tax of 10 percent is imposed 
upon amounts paid for the transporta¬ 
tion of persons by rail, motor vehicle, 
water, or air. including charges for seat¬ 
ing or sleeping accommodations incident 
to such transportation, as follows: 

(1> On amounts paid within the 
united States for taxable transportation 
as defined in paragraph (b); and 

<2) On amounts paid outside the 
united States for taxable transportation, 
as defined in paragraph (b), which both 
begins and ends in the United States. 

<b> Taxable transportation; 

(1) Includes transportation which 
begins in the United States, or in Canada 
or Mexico within 225 miles of the nearest 
Point to the United States, and ends in 
the United States or in the aforemen¬ 
tioned 225-mile zone; 

<2) Includes transportation that be¬ 
gins in the United States or in the 225- 
juho zone and ends outside such area, 
fansportation that begins outside the 
united States or the 225-mile zone and 


ends inside such area, and transportation 
that begins and ends outside the United 
States and the 225-mile zone, but only to 
the extent that such transportation is 
directly or indirectly from one port or 
station in the United States to another 
port or station in the United States. 
(Even though it is “taxable transporta¬ 
tion’* it may not be subject to tax if the 
payment is made outside the United 
States, according to the limitation set 
forth in paragraph (a)(2) of this sec¬ 
tion 1-11.103-2; and 

(3) Irrespective of (b) (1) and (2), 
does not include any portion of transpor¬ 
tation which— 

(i) Is outside the United States; 

(ii) Is not, directly or indirectly, 
from the border of the United States or 
a port or station in the 225-mile zone 
to a port or station in the 225-mile zone; 

(iii) Begins either where the 
route of transportation leaves the United 
States or a port or station in the 225- 
mile zone, and ends either where the 
route enters the United States or a port 
or station in the 225-mile zone; and 

(iv) Passes through a point in ex¬ 
cess of 225 miles from the United States 
on an imaginary direct line between the 
beginning and ending points specified in 
(iii). 

(c) In determining taxable trans¬ 
portation. a round trip is considered to 
C 9 nsist of transportation from the point 
of origin to the destination, and a sep¬ 
arate .transportation thereaf ter. 

<d) The tax does not apply to— 

(1) Any separable and itemized 
charges other than those for transporta¬ 
tion of a person, such as for an automo¬ 
bile, baggage, meals, hotel accommoda¬ 
tions, insurance, and the like; 

(2) Charges incident to the charter 
of a conveyance for the transportation of 
persons, such as for parking, icing, sani¬ 
tation, layover, movement of equipment 
in deadhead service, dockage, and the 
like; or 

(3) Charges for transportation by 
motor vehicles having a seating capacity 
of less than 10 persons and not operated 
on an established line. 


§ 1—11.104 LTse lax on highway motor 

vehicles* 

(a) A tax of $1.50 a year for each 1,000 
pounds of taxable gross weight or frac¬ 
tion thereof is imposed upon the use. 
after June 30, 1956. of any highway 
motor vehicle which, together with semi¬ 
trailers and trailers customarily used in 
connection with a vehicle of this type, 
has a taxable gross weight in excess of 
26,000 pounds. The full tax is due for 
any vehicle which is used on the public 
highways of the United States or Hawaii 
at any time during the month of July, 
irrespective whether the vehicle is later 
removed from highway use. If the first 
use of a taxable vehicle occurs after the 
end of July, the tax is computed propor¬ 
tionately from the first day of the month 
in which the vehicle is first used, through 
the end of the following June. For ex¬ 
ample, if a vehicle is placed in use during 
August, u /i 2 of the total tax is payable. 
No tax applies to vehicles, even though 
of a highway type, which are never used 
on the public highways during the tax¬ 
able year. 

(b) Taxable gross weight is the sum 
of— 

(1) The actual unloaded weight of 
the vehicle and any semitrailers and 
trailers customarily used with such a 
vehicle, all units fully equipped for serv¬ 
ice; and 

(2) The weight of the maximum 
load customarily carried by all units of 
a vehicle of this type. 

(c) The tax is payable by the person 
in whose name the vehicle is, or is re¬ 
quired to be, registered under the law of 
any State, or if owned by the United 
States, by the agency or instrumentality 
of the United States operating such ve¬ 
hicle. If a tax has been paid for a par¬ 
ticular vehicle, no further liability can 
be incurred in the same taxable year, 
even though there is a change of owner¬ 
ship of the vehicle. 


l-n.iu.) ^ciecnve 


tiiul ho rvices* subject to Federal excise 
tuxes. 


Supplies and services 


Atr conditioning equipment.. 

Appliances, electric, gas, and oil__ 

Automotive accessories___ 

Binoculars, field oml marine glasses._.. 

Business machines...... 

Cigarette lighters... 

Communications services and facilities... 

Cutting oils_______ 

Diesel fuel_______ 

Electric light bulbs... 

Film.... 

Firearms, shells, mid cartridges... 

Furs.. 

Gasoline..._.. 

Handbags..______ 

Highway vehicles, use of... 

Jewelry mid related Items.. 

Lubricating oils....... 

Luggage and hand bags...... .. 

Motor vehicles and accessories....... 

Musical instruments... 

Pens, mechanical pencils, and lighters.] 

Phonographs and records... 

Photographic equipment... 

Pistols and revolvers. 

Radio and television receiving sets, parts and 
components. 

Refrigeration equipment_i._.....___ 

Shells mid cartridges........ 

Special fuels.. 

porting goods.. . n . 

Telephone and telegraph services....... 


LR.C. 1954 (2ft 
U.S.C.) section 

LR.C. 1939 section 

Treasury 

regula¬ 

tion 

4111.. 

3405(c). 

4ft 

4121. 

3400fu)(3). 

40 

4001(b). 

3403 uq. 

46 

4001_ 

2400. 

51 

4191. 

3400(a)(0). 

40 

4201. 

3408. 

40 

4251. 

3405. 

42 

4091. 

3413. 

44 

4041(a). . . 

2450(a). 

119 

4131_ 

3400(a) (U)) .. 

40 

4171. 

3400(a)(4). 

40 

4181. 

3407,2700. 

46, 47 

4011. 

2401. 

51 

4081. 

3412.... 

44 

4031. 

1651 (a) 

51 

44s 1... 



4001. 

—; 

.51* 

4091. 

3413. 

44 

4031.. 

1651(a)_ 

61 

4061. 

3403. . .. 

40 

4151. 

3404(d). 

40 

4201. 

3108. 

40 

4141. 

340-1. 

40 

4171.. 

3400(a) (4). 

40 

4181. 

2700 

40.47 

4141. 

340-1. 

46 

4111_ r _ ^ . 

3405... 

40 

4181. 

34U7 

40 

40-41. 

2450. 

119 

4101.. 

3400(a)(4) . 

40 

4251. 

3406. 

42 


Section of 
this sub¬ 
part 1-11.1 


1—11.102-5 

i-n .102 a 
1-11.102-1 
1-11. ioi-i 
1-11.102-12 
1-11.102-13 
1-11.103-1 
Ml. 102-4 
1-11.101-5 
1-11.102-7 
1-11.102-10 
1-11.102-11 
1-11.101-2 
1-11.102-3 
l-l 1.101-4 
1-11. KM 
ML 101-1 
MI. 102-4 
ML 101-4 
1-11. 102-1 
ML 102-8 
ML 102*2* 
ML 102-8 
1-11.102-10 
1-11. 102-11 
ML 102-8 

1-11.102-5 
1 - 11 . 102-11 
1-11. 101-5 
1-11. 102-0 
1-11.1U3-1 
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Supplies and services 

I.U.C. 1954 (20 
U.S.O.) section 

I.R.C. 1039 section 

Treasury 

regula¬ 

tion 

Section of 
this sul»- 
part 1-11.1 

Tires and lubes.—... 

n'iiilnl nraivifnl imm ____ 

•1071. 

3400. 

4rt 

1-11.102-2 

4021. 

2402(a). 

51 

1-11.101-3 

ffirnHcitArtiil Inn , i f 11nQ 

4201. 

3400. 

42 

l-Il. 103-2 

Watches, docks and other tiu:oj>lcces—. 

4001. 

2400. 

61 

1-11.101-1 


Subpart 1-11.2—Exemptions From 
Federal Excise Taxes 
§ 1—11.200 Scope of subpart. 

This subpart sets forth the applicabil¬ 
ity and scope of general exemptions, 
credits, and refunds from the Federal 
excise taxes outlined in Subpart 1-11.1, 
and the policy governing when such 
exemptions, credits, and refunds are to 
be claimed. Particular exemptions re¬ 
stricted to a single tax are set forth in 
Subpart 1-11.1 in the discussion of each 
tax. 

§ 1—11.201 Supplies for exportation or 
shipment to a po>ses»ioi» or to Puerto 
Rico. 

Exemption is available from the re¬ 
tailers’ and manufacturers’ excise taxes 
on the sale of supplies for export or for 
shipment to a possession of the United 
States, or to Puerto Rico. 

§ 1—11.201—1 Retailers'’excise taxes. 

Pursuant to section 4056 of the Inter¬ 
nal Revenue Code (which supersedes sec¬ 
tion 2406, I.R.C. 1939) and applicable 
Treasury Regulations, exemption is 
available from the retailers’ excise taxes 
on sale of supplies for export or for ship¬ 
ment to a possession of the United States 
or Puerto Rico. This exemption shall be 
utilized, in accordance with agency pro¬ 
cedures, by purchasing on a tax-exclu¬ 
sive basis and furnishing the required 
proof of exportation or shipment to a 
possession or to Puerto Rico, if— 

(a) The purchase is substantial; and 

(b) Exportation or shipment to a pos¬ 
session or to Puerto Rico is intended to 
follow not more than 6 months after title 
passes to the Government. 

§ 1-11.201-2 Manufacturers* excise 
taxes. 

Pursuant to section 4225 of the In¬ 
ternal Revenue Code (which supersedes 
sections 3449 and 2705, I.R.C. 1939) and 
applicable Treasury Regulations, exemp¬ 
tion is available from the manufacturers* 
excise taxes on sales of supplies for ex¬ 
port or for shipment to a possession of 
the United States or to Puerto Rico. 
This exemption shall be obtained only 
when— 

(a) The purchase is substantial; and 

(b) Exportation or shipment to a pos¬ 
session or to Puerto Rico is intended to 
follow not more than 6 months after 
title passes to the Government. 

This exemption is limited to sales by a 
manufacturer, and is not applicable to 
sales for export or shipment to a posses¬ 
sion or to Puerto Rico from the stock of 
a dealer who was not the manufacturer, 
producer, or importer. 

§ 1—11.202 Supplies ami services for the 
exclusive use of the United Slates. 

By virtue of action taken by the Secre¬ 
tary of the Treasury, pursuant to section 


4293 of the Internal Revenue Code, ex¬ 
emption is available, and shall be ob¬ 
tained from the following Federal excise 
taxes to the extent indicated: 

(a) Tax on communication services 
and facilities (see section 1-11.103-1) 
furnished directly to the United States 
(as distinguished from being furnished 
to a Government contractor) and paid 
for directly by the Government, which 
exemption is obtained without any ex¬ 
emption certificate; and 

(b) Tax on transportation of persons 
(see section 1-11.103-2) for transporta¬ 
tion furnished the United States upon a 
Government transportation request, 
which exemption if obtainable by use of 
such transportation request. 

§ 1—11.203 Supplies sold for further 

manufacture. 

(a) Pursuant to section 4220 of the 
Internal Revenue Code (which super¬ 
sedes section 3442, I.R.C. 1939) and ap¬ 
plicable Treasury Regulations, supplies 
(other than tires, inner tubes, and auto¬ 
mobile radios and television receivers) 
are exempt from manufacturers’ excise 
taxes If sold for use by the vendee in the 
manufacture of, or as a component part 
of, another article; or for resale by the 
vendee for such further manufacture by 
his vendee, if the article is resold in due 
course. In applying this exemption, 
there are two classes of supplies: 

(1) Automobile parts or accessories, 
refrigerator components, radio or tele¬ 
vision components, and camera lenses, 
the sale of which is exempt irrespective 
of whether or not the article to be manu¬ 
factured is subject to a manufacturers* 
excise tax. The manufacturer is en¬ 
titled to a credit or refund for the 
amount of the tax paid on such parts, 
accessories, components, or lenses if this 
exemption has not been utilized and if 
such parts, accessories, components, or 
lenses upon which a manufacturers’ ex¬ 
cise tax has been paid, are used in the 
manufacture of, or as a component part 
of. any article (whether or not taxable); 
and 

(2) All other articles (other than 
tires, inner tubes, automobile rafiio and 
television receivers) subject to manufac¬ 
turers’ excise tax, the sale of which is 
exempt only if the article to be manu¬ 
factured is subject to a manufacturers* 
excise tax. The manufacturer is entitled 
to a credit or refund of the amount of 
tax paid on any such article used for 
further manufacture if this exemption 
has not been utilized and if such article, 
upon which a manufacturers’ excise tax 
has been paid, is used in the manufacture 
of, or as a component of, another article 
upon which a manufacturers’ excise tax 
is subsequently paid, or which subse¬ 
quently is sold tax-free as a sale for 
further manufacture pursuant to section 
4220 of the Internal Revenue Code. 

(b) These exemptions, credits, and re¬ 
funds under (a) (1) and (2) are obtain¬ 


able by the manufacturer without any 
action by the contracting officer. The 
contract price for supplies purchased by 
any executive agency shall not include 
an amount for any manufacturers’ excise 
tax from which these exemptions, 
credits, or refunds are available. 

§ 1—11.204 Supplies for vessels and 
airplanes. 

Pursuant to section 4222 of the In¬ 
ternal Revenue Code (which supersedes 
sections 3451 and 2456 I.R.C. 1939 > and 
applicable Treasury Regulations, exemp¬ 
tion is available from the manufacturers’ 
excise taxes, and from the retailers' 
excise tax on special motor fuels imposed 
by section 4041(b) of the Internal Reve¬ 
nue Code (see section 1-11.101-5) on 
sales of supplies for use as sea stores, fuel 
supplies, ships’ stores, or legitimate 
equipment necessary for the navigation, 
propulsion, and upkeep of vessels of war 
or military aircraft, including gmded 
missiles and pilotless aircraft, owned or 
chartered by the United States. If sup¬ 
plies upon which a tax had been paid are 
sold for any of the exempt uses enumer¬ 
ated above, the manufacturer is entitled 
to a credit or refund of the tax paid, 
irrespective of whether the supplies are 
sold directly to the consumer by the 
manufacturer, or are sold through a 
dealer. When it is economically advan¬ 
tageous to do so, this exemption, credit, 
or refund shall be utilized, by purchase 
on a tax-exclusive basis and execution of 
the required exemption certificate, in 
accordance with executive agency pro¬ 
cedures. 

§ 1-11.205 Exemptions from other 
Federal taxes. 

Any executive agency that purchases 
supplies or services subject to a Federal 
excise tax, other than those specified in 
Chapters 31, 32, 33B. 33C, and 36D of the 
Internal Revenue Code which are out¬ 
lined in Subpart 1-11.1. shall prescribe 
rules to govern the utilization of any 
exemptions from such tax. 

§ 1—11.206 Tax exemption forms. 

Standard Government exemption 
forms acceptable to the Internal Revenue 
Service shall be used in accordance with 
agency procedures. 

Subpart 1—11.3—State and Local 
Taxes 

§1-11.301 Applicability. 

As a general rule, Government pur¬ 
chases are exempt from State and local 
taxes. This exemption shall be made 
use of to the fullest extent available, by 
means of purchase on a tax -exclusive 
basis and execution of an approved tax 
exemption certificate. Whenever there 
is any doubt as to the availability of such 
exemption, the matter shall be referred 
to the appropriate office of the executive 
agency concerned. 

§ 1-11.302 Tax exemption form*. 

Except when a different form is 
quired by a particular state or local tax 
jurisdiction, Standard Form 1094 (v.o. 
Government Tax Exemption Certificate) 
Revised shall be used in accordance widi 
agency procedures. 
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Subpart 1-11.4—Contract Clause 

1 1-1 1.401 Fixed-price type contracts. 

§ 1-1 1.401—1 Clause for advertised and 
certain negotiated contracts. 

The following clause shall be inserted 
In (a) all formally advertised contracts, 
and i b) may be used in negotiated con¬ 
tracts where appropriate. 

Federal, State, and Local Taxes 

(at As used throughout this clause, the 
term "tax inclusive date" means the date 
of negotiated contracts and the date set 
for tbe opening of bids for contracts entered 
into through formal advertising. As to ad¬ 
ditional supplies or services procured by 
modification to thl6 contract, the term "tax 
inclusive date" means the date of such 
modification. 

(bi Except as may be otherwise provided 
in this contract, the contract price includes 
all Federal, State, and local taxes and duties 
in effect and applicable to this contract on 
the tax inclusive date, except taxes from 
which the Government, the Contractor, or 
the transactions or property covered by this 
contract are then exempt. Unless specifi¬ 
cally excluded, duties are Included in the 
contract price. 

(c)(1) If the Contractor Is required to 
pay or bear the burden (1) of any tax or 
duty, which either was not to be included 
In the contract price pursuant to the re¬ 
quirements of paragraph (b), or was specifi¬ 
cally excluded from the contract price by a 
provision of this contract; or (11) of an In¬ 
crease in rate of any tax or duty, whether 
or not ^uch tax or duty was excluded from 
the contract price; or of any Interest or 
penalty thereon, the contract price shall be 
correspondingly Increased: Provided , That 
the Contractor warrants in writing that ho 
amount for such tax. duty or rate Increase 
was Included in the contract price as a con¬ 
tingency reserve or otherwise: And provided 
further. That liability for such tax, duty, 
rate increase. Interest, or penalty was not 
Incurred through the fault or negligence of 
the Contractor or Its failure to follow ln- 
itructlons of the Contracting Officer. 

(2 1 If the Contractor Is not required to 
pay or bear the burden, or obtains a refund 
or drawback. In whole or In part, of any 
tax. duty, interest, or penalty which (i) was 
to be Included in the contract price pur¬ 
suant to the requirements of paragraph lb), 
(U) was included in the contract price, or 
(ill) was the basis of an increase in the 
contract price, the contract price shall be 
correspondingly decreased or the amount of 
6uch relief, refund, or drawback shall be 
paid to the Government, as directed by the 
Contracting Officer. The contract price also 
shall be correspondingly decreased if the 
Contractor through Its fault or negligence 
°r Its failure to follow instructions of the 
Contracting Officer, is required to pay or bear 
die burden, or does not obtain a refund or 
drawback of any such tax. duty, interest, or 
P®n:Uty. Interest paid or credited to the 
Contractor Incident to a refund of taxes 
•hall Inure to the benefit of the Government 
to the extent that such Interest was earned 
Jffler the Contractor was paid or reimbursed 

the Government for such taxes. 

(3; Invoices or vouchers covering any ad¬ 
justment of the contract price pursuant to 
this paragraph (c) shall set forth the amount 
thereof as a separate item and shall identify 
the particular tax involved. 

(4) Nothing in this paragraph (c) shall be 
applicable to social security taxes: net in¬ 
come taxes; excess profit taxes; capital stock 
taxes; unemployment compensation taxes; 
r any State and local taxes, except those 

'* 0{ * ou or measured by the contract or 
b r ice of the services or completed sup- 
P i •. irnished under this contract, including 
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gross income taxes, gross receipts taxes v sales 
and use taxes, excise taxes, or franchise or 
occupation taxes measured by sales or re¬ 
ceipts from sales. 

(6) No adjustment of less than $100 shall 
be made in the contract price pursuant to 
this paragraph. 

(d) Unless there does not exist any reason¬ 
able basis to sustain an exemption, the Gov¬ 
ernment agrees upon request of the Con¬ 
tractor, without further liability except as 
otherwise provided in this contract, to fur¬ 
nish evidence appropriate to establish ex¬ 
emption from (I) any Federal tax, which the 
Contractor warrants in writing was excluded 
from the contract price, or (ii) any State or 
local tax: Provided , 'That evidence appro¬ 
priate to establish exemption from duties will 
be furnished, and Government bills of lading 
will be issued, only at the discretion of the 
Contracting Officer. In addition, the Con¬ 
tracting Officer may furnish evidence appro¬ 
priate to establish exemption from any tax 
that may. pursuant to this clause, give rise 
to either an increase or decrease in the 
contract price. 

(e) (1) The Contractor shall promptly 
notify the Contracting Officer of all matters 
pertaining to Federal, State, and local taxes 
and duties that reasonably may result in 
either an Increase or decrease in the contract 
price. 

(2) Whenever an increase or decrease in 
the contract price may be required under this 
clause, the Contractor shall take action as 
directed by the Contracting Officer, and the 
contract price shall be equitably adjusted to 
cover the costs of such action, including any 
interest, penalty, and reasonable attorney's 
fees. 
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Subpart 1-12.7—Fair Labor Standards Act of 
1938 

Sec. 

1-12.701 Basic statute. 

1-12.702 Rulings on applicability or 
Interpretation. 

§ 1—12.000 Scope of part. 

This part deals with general policies 
regarding‘labor, so far as they relate to 
procurement> sets forth certain perti¬ 
nent labor laws and requirements, indi¬ 
cating in connection with each its appli¬ 
cability and any procedures thereunder; 
and prescribes the contract clauses with 
respect to each labor law or require¬ 
ment. 

Subpart 1-12.1— Basic Labor Policies 
§ 1-12.100 General. 

The policies and procedures stated in 
tills Subpart 1-12.1 are recommendatory 
and are for the guidance of executive 
agencies. 

§ L—12.101 Labor relations. 

(a) With respect to Government con¬ 
tract activities, procurement agencies 
should maintain and encourage the best 
possible relations with industry and la¬ 
bor in order that the Government may 
procure needed supplies and services 
without delay. All problems arising out 
of the Government contract labor rela¬ 
tions of private contractors, and all com¬ 
munications with labor organizations or 
Federal agencies relative thereto, shall 
be handled in accordance with agency 
procedures. 

(b) Procurement agencies should re¬ 
main impartial in, and should refrain 
from taking a position on, the merits of 
a dispute between labor and privato 
management. No procuring activity 
should undertake the conciliation, medi¬ 
ation, or arbitration of a labor dispute. 

§ 1—12.102 Overtime, extra-pay shifts, 
and multi-shift work. 

§ 1—12.102—1 Definitions. 

As used in this section 1-12.102, the 
following terms shall have the meanings 
set forth: 

<a) "Normal work week*' and “normal 
work day” mean, generally, a work week 
of 40 hours and a work day of 8 hours, 
respectively. In any area outside the 
United States, its possessions, Hawaii, 
and Puerto Rico, a work week longer 
than 40 hours, or a work day longer than 
8 hours, will be considered normal if 
(1) such work week or work day does 
^iot exceed that which is normal for such 
area, as determined by local custom, 
tradition, or law, and (2) hours worked 
in excess of 40 in such work week, or 8 
in such work day, are not compensated 
at a premium rate of pay. 

(b) “Overtime” means time worked 
by a contractor’s employee In excess of 
the employee’s normal work week or 
normal work day. 

(c) “Shift premium” means the dif¬ 
ference between the compensation paid 
to an employee at the contractor’s regu¬ 
lar rate of pay for the base or regular 
work shift and that paid at the regular 
rate of pay for extra-pay-shift work. 

(d) “Overtime premium*' means the 
difference between the compensation 
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paid to an employee at the contractor’s 
regular rate of pay for the work period 
or shift involved and that paid for hours 
worked overtime. 

§ 1-12.102-2 Policy, 

Where the cost to the Government 
may be affected, contracts should be 
performed, so far as practicable, with¬ 
out the use of overtime, extra-pay shifts, 
or multi-shifts, and, in particular, with¬ 
out the use of overtime as a regular 
employment practice. Any required 
overtime, extra-pay shifts, and multi¬ 
shifts should be limited to the minimum 
needed for accomplishment of the spe¬ 
cific work. 

§ 1-12.102-3 Procedures. 

(a) To the extent practicable, invita¬ 
tions for bids and requests for proposals 
shall not specify delivery or performance 
schedules which may be reasonably an¬ 
ticipated to necessitate overtime, at 
Government expense. 

(b) In the negotiation of contracts in 
excess of $10,000, the contracting officer, 
consistent with the nature and size of 
the procurement, should use his best 
efforts (1) to ascertain the extent to 
which proposals and quotations are 
based on the payment of overtime pre¬ 
miums and shift premiums, and (2) to 
negotiate contract prices or estimated 
costs which are not based on the pay¬ 
ment of overtime premiums or shift 
premiums, taking into consideration the 
practicability of procurement from other 
sources of all or part of the requirement. 

(c) All contracts, other than firm 
fixed-price contracts or fixed-price con¬ 
tracts with escalation (which do not 
provide for any labor escalation), should 
provide that payment of overtime pre¬ 
miums and shift premiums shall be 
allowed, or considered in pricing, only 
to the extent approved in accordance 
with section 1-12.102-4, or as provided 
in section 1-12.102-5. 

(d) Overtime for which overtime pre¬ 
miums would be at Government expense 
should not be approved under a contract 
where the contractor is already obli¬ 
gated, without the right to additional 
compensation, to meet the required de¬ 
livery date. 

(e) Where overtime premiums or shift 
premiums are being paid at Government 
expense in connection with the perform¬ 
ance of Government contracts, the con¬ 
tinued need therefor should be subject 
to periodic review in accordance with 
agency procedures. 


tracts, which result from unforeseeable 
causes; or 

(3) Is necessary to eliminate fore¬ 
seeable production bottlenecks of an ex¬ 
tended nature which cannot be elimi¬ 
nated in any other way. 

(b) Approvals should ordinarily be 
prospective, but may be retroactive 
where justified by the circumstances. 

(c) Such approvals may be for an in¬ 
dividual contract, project, or program, 
or for a plant, division, or company, as 
most practicable. 

§ 1—12.102—5 Other authorized over¬ 
time. 

(a) Approved overtime premiums or 
shift premiums may be paid for work, 
without the approval required by section 
1-12.102-4: 

(1) When necessary to cope with 
emergencies, such as those resulting from 
accidents, natural disasters, breakdowns 
of production equipment, or occasional 
production bottlenecks of a sporadic 
nature; 

(2) In the performance of tests, in¬ 
dustrial processes, laboratory procedures, 
loading or unloading of transportation 
media, and operations in flight or afloat, 
which are continuous In nature and can¬ 
not reasonably be interrupted or other¬ 
wise completed; or 

(3) When lower overall cost to the 
Government will result. 

(b) In determining overtime or shift 
premium costs, consideration should be 
given to the cost of indirect labor em¬ 
ployees, such as those performing duties 
in connection with administration, pro¬ 
tection, transportation, maintenance, 
standby plant protection, operation of 
utilities, or accounting; or 

(c) The cost of such overtime premi¬ 
ums or shift premiums may be allowed, 
or considered in pricing (on the same 
basis as other indirect costs) to the ex¬ 
tent the amount thereof is reasonable 
and properly allocable to the work 
involved. 

§ 1—12.103 Federal and Slate labor re¬ 
quirements. 

Executive agencies should cooperate, 
and require contractors to cooperate, to 
the fullest extent possible, with Federal 
and State agencies responsible for en¬ 
forcing labor requirements with respect 
to such matters as safety, health and 
sanitation, maximum hours and mini¬ 
mum wages, equal pay for women, and 
child and convict labor. 

§ 1-12.101 Meeting manpower require- 


§ 1—12.102—1 Approvals. 

(a) In the three following situations, 
overtime premiums and shift premiums 
at Government expense may be consid¬ 
ered proper for approval when deter¬ 
mined in writing by the agency head, or 
his designee or designees, that approval: 

(1) Is necessary to meet delivery 
or performance schedules, and such 
schedules are determined to be extended 
to the maximum consistent with essen¬ 
tial program objectives; 

(2) Is necessary to make up for de¬ 
lays which are beyond the control and 
without the fault or negligence of the 
contractor and, in construction con- 


ments. 

It is the policy of executive agencies 
to cooperate w T Ith and to encourage con¬ 
tractors to utilize, to the fullest extent 
practicable, the United States Employ¬ 
ment Services (USES) and its affiliated 
local State Employment Service Offices 
in matters pertaining to meeting con¬ 
tractors’ manpower (labor supply) re¬ 
quirements, including the recruitment 
of workers in all occupations and skills 
both from local labor market areas and 
through the Federal-State manpower 
clearance system to staff new r or expand¬ 
ing plant facilities. Local State Em¬ 
ployment Service Offices are operated in 
every State and in the District of Co¬ 


lumbia. Hawaii, Puerto Rico, Guam, and 
the Virgin Islands. In addition to pro¬ 
viding recruitment assistance to con ro¬ 
tors w r ho need and desire it, coopen ion 
with the local State Employment Sc ice 
Offices will further the national program 
of maintaining continuous assessment of 
manpower requirements and resomces 
on a national and local basis. 

Subpart 1-12.2—Convict Labor 
§ 1—12.201 Basic requirement. 

Pursuant to the policy originally set 
forth in the Act of February 23. 1887 • 18 
U.S.C. 436), and in accordance with the 
requirements of Executive Order 3H5-A 
olMay 18.1905, all contracts entered into 
by any executive agency involving the 
employment of labor within the United 
States shall, unless otherwise provided 
by law, contain a clause prohibiting the 
employment of persons undergoing sen¬ 
tences of imprisonment at hard labor im¬ 
posed by State or municipal criminal 
courts. 

§ 1-12.202 Applicability. 

The requirement set forth in section 
1-12.201 applies, except as stated in this 
section 1-12.202, to all contracts involv¬ 
ing the employment of labor within the 
United States. The requirement does 
not prohibit the employment of persons 
on parole or probation, or of persons who 
have been pardoned or who have served 
their terms. Furthermore, the require¬ 
ment does not apply to contracts: 

(a) Subject to the provisions of the 
Walsh-Healey Public Contracts Act <see 
Subpart 1-12.6) which contains its own 
requirement that “no convict labor will 
be employed by the contractor in the 
manufacture or production or furnishing 
of any of the materials, supplies, articles, 
or equipment iilcluded in such contract." 

(b) For the purchase of supplies or 
services from Federal Prison Industries, 
Inc. 

(c) For the purchase from any State 
prison of finished supplies which may be 
secured in the open market or from ex¬ 
isting stocks as distinguished from sup¬ 
plies requiring special fabrication. 

§ 1—12.203 Contract clause. 

The contract clause required is as fol¬ 
lows: 

Convict Labor 

In connection with the performance of 
work under this Contract, the Conu; "tor 
agrees not to employ any person undergoing 
sentence of imprisonment at hard labor. 

Subpart 1-12.3—Eight-Hour Law of 
1912 (Other Than Construction Con- 
tracts) 

§ 1-12.300 Scope of subpart. 

This subpart deals with the require¬ 
ments of the Eight-Hour Law of 191- as 
amended (40 U.S.C. 324-326), as appli¬ 
cable to contracts other than construc¬ 
tion contracts. 

§ 1-12.301 Statutory requirement. 

In accordance with the requirement of 
the Eight-Hour Law of 1912. as amendeo 
(40 U.S.C. 324-326), certain conti-cw 
entered into by any executive a^ncy 
shall contain a clause to the effect ^ 
no laborer or mechanic doing any P a 
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of the work contemplated by the contract 
shall be required or permitted to work 
more than eight hours in any one calen¬ 
dar day upon such work, unless such 
laborer or mechanic is compensated for 
all hours worked in excess of eight hours 
in any one calendar day at not less than 
one and one-half times the basic rate of 
pay. 

§ 1-12.302 Applicability. 

The requirement set forth in section 
1-12.301 applies, except as stated in this 
section 1-12.302, to all contracts which 
may require or involve the employment 
of laborers or mechanics either by a con¬ 
tractor or by any subcontractor. The 
requirement does not apply to the follow¬ 
ing kinds of contracts: 

la> Contracts (or portions thereof) to 
be performed in a foreign country over 
which the United States has no direct 
legislative control, to the extent that 
such contracts (or portions thereof ) may 
require or involve the employment of 
laborers or mechanics there. 

<b> Contracts with a State or political 
subdivision thereof (although the re¬ 
quirement does apply, and the contract 
must so provide, to a subcontract there¬ 
under with a private person or firm). 

(c) Contracts (or portions thereof) 
for supplies in connection with which any 
required services are merely incidental 
to the sale and do not require substantial 
employment of laborers or mechanics. 

(d) Contracts (or portions thereof) 
for materials or articles (other than ar¬ 
mor or armor plate) usually bought in 
the open market (although the require¬ 
ment does apply, and the contract must 
so provide, with respect to any contract 
involving the performance of any class 
of work which is ordinarily, and not 
merely occasionally or to a limited ex¬ 
tent. performed by the Government). 

(e) Contracts (or portions thereof) 
subject to the provisions of the Walsh- 
Healey Public Contracts Act (see Sub- 
part 1-12.6). 


§ 1-12.303 Contract clauses. 

§ 1-12.303—1 Clause for general use. 

Except for those kinds of contracts re¬ 
ferred to in section 1-12.303-2. the con¬ 
tract clause required is as follows: 

Eight-Hour Law op 1912 —Overtime 
Compensation 


This contract, to the extent that It lu of 
a character specified in the Eight-Hour Law 
01 1912. as amended (40 U.S. Code 324-326) 
and Is not covered by the Walsh-Henlev Pub¬ 
lic Contract# Act (41 U.S. Code 35-45), Is 
subject to the following provisions and ex¬ 
ceptions of said Eight-Hour Law of 1912, as 
amended, and to all other provisions and 
exceptions of said Law: 

No laborer or mechanic doing any part of 
e work contemplated by this contract, in 
e em Ptoy of the Contractor or any sub- 
true tor contracting for any part of said 
To! sha11 he required or per- 
0 i*° wor * more than eight hours in any 

imLiw dar day upon such work, except 
pon the condition that compensation is paid 
wtr, la borer or mechanic in accordance 
« a th ? ^visions of this clause. The 
clovtvi °l every laborer and mechanic em- 
trarf i by the Contractor or any subcon- 
comr^f Cn 5 aged ln the Performance of this 
raJof Vw aI1 be com Puted on a basic day 
ce 1 h °urs per day; and work in ex- 

* eight hours per day is permitted only 


upon the condition that every such laborer 
and mechanic shall be compensated for all 
hours worked in excess of eight hours per day 
at not less than one and one-half times the 
basic rate of pay. For each violation of the 
requirements of this clause a penalty of five 
dollars shall be imposed for each laborer or 
mechanic for every calendar day in which 
such employee is required or permitted to 
labor more than eight hours upon said work 
without receiving compensation computed ln 
accordance with this clause, and all penalties 
thus imposed shall be withheld for the use 
and benefit of the Government. 

§ 1—12.303-2 Clause for contracts with 
a State or political subdivision. 

In the case of contracts with a State or 
political subdivision thereof (see section 
1-12.302(b)), the contract clause re¬ 
quired shall be the clause set forth in sec¬ 
tion 1-12.303-1, except that it shall be 
prefaced by the following provision: 

The Contractor agrees to insert the follow¬ 
ing clause in all subcontracts hereunder with 
private persons or firms. 

Subpart 1-12.4—[Reserved] 

Subpart 1-12.5—[Reserved] 

Subpart 1—12.6—Walsh-Healey 
Public Contracts Act 
§ 1—12.601 Statutory requirement. 

In accordance with the requirement of 
the Walsh-Healey Public Contracts Act 
(41 U.S.C. 35-45) and subject to section 
1-12.602. all contracts entered into by any 
executive agency for the manufacture or 
furnishing of supplies in any amount ex¬ 
ceeding $10,000 (a) will be with manu¬ 
facturers or regular dealers, and (b) 
shall incorporate the representations and 
stipulations required by said Act pertain¬ 
ing to such matters as minimum wages, 
maximum hours, child labor, convict 
labor, and safe and sanitary working 
conditions. 

§ 1—12.602 Applicability. 

§ 1—12.602—1 General. 

The requirement set forth in section 
1-12.601 applies to contracts for the man¬ 
ufacture or furnishing of “materials, sup¬ 
plies. articles, and equipment*’ which are 
to be performed within the United 
States, Hawaii, Puerto Rico, or Virgin 
Islands, and which exceed or may exceed 
$10,000 in amount. 

§ 1-12.602—2 Department of Labor 
regulations and interpretations. 

fa) Pursuant to the Walsh-Healey 
Act, the Secretary of Labor has issued 
detailed regulations and interpretations 
as to the coverage of said Act, and ex¬ 
emptions and procedures thereunder. 
These regulations and interpretations 
are compiled in a document entitled 
“Walsh-Healey Public Contracts Act, 
Rulings and Interpretations.” 

(b) Attention is directed to an opin¬ 
ion of the Department of Labor that 
contracts which are originally $10,000 or 
less, but are subsequently modified to 
increase the price to an amount in ex¬ 
cess of $10,000, are subject to the Walsh- 
Healey Act; and that contracts in an 
amount exceeding $10,000, which are 
subsequently modified to a figure of 
$10,000 or less, are not subject to said 
Act with respect to work performed after 
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such modification, if modification Js 
effective by mutual agreement. 

§ 1—12.603 Responsibilities of contract¬ 
ing officers. 

Whenever the Walsh-Healey Act is ap¬ 
plicable, the contracting officer shall, 
pursuant to regulations or instructions 
issued by the Secretary of Labor and in 
accordance with procedures prescribed 
by each respective executive agency: 

(a) Inform prospective contractors of 
the possible applicability of minimum 
wage determinations; 

(b) Furnish to the contractor a poster 
(Form PC-13); 

(c) Furnish to the contractor a form 
letter (Form PC-12) explaining applica¬ 
tion of the Walsh-Healey Act and giving 
instructions for display of the poster; 

(d) Prepare and transmit to the De¬ 
partment of Labor a Notice of Award of 
Contract (Standard Form 99) immedi¬ 
ately on award of the contract; and 

(e) Report to the Department of La¬ 
bor any violation of the representations 
or stipulations required by the Walsh- 
Healey Act. 

§ 1—12.601 Contract clause. 

The contract clause required is as 
follows: 

Walsh-Heaeey Public Contracts Act 

If this contract is for the manufacture or 
furnishing of materials, supplies, articles, or 
equipment in an amount which exceeds or 
may exceed 510,000 and is otherwise sub¬ 
ject to the Walsh-Healey Public Contracts 
Act, as amended (41 U.S. Code 35-45), there 
are hereby incorporated by reference all rep¬ 
resentations and stipulations required by 
said Act and regulations issued thereunder 
by the Secretary of Labor, such representa¬ 
tions and stipulations being subject to all 
applicable rulings and interpretations of the 
Secretary of Labor which are now or may 
hereafter be ln effect. 

Subpart 1—1 2.7— Fair Labor Standards 
Act of 1938 

§ 1-12.701 Basic statute. 

The Fair Labor Standards Act of 1938 
(29 U.S.C. 201-219) provides for the es¬ 
tablishment of minimum wage and max¬ 
imum hour standards, creates a wage and 
hour division in the Department of Labor 
for purposes of interpretation and en¬ 
forcement (including investigation and 
inspection of Government contractors), 
and prohibits oppressive child labor. 
Said Act applies to all employees, unless 
otherwise exempted, w ho are engaged in 
(a) interstate commerce or foreign com¬ 
merce, or (b) the production of goods 
for such commerce, or (c) any closely 
related process or occupation essential 
to such production. 

§ 1—12.702 Rulings on applicability op 
interpretation. 

Contractors or contractor employees 
who inquire concerning applicability or 
interpretation of the Fair Labor Stand¬ 
ards Act shall be advised that rulings 
concerning such matters fall within the 
jurisdiction of the Department of Labor, 
and shall be given the address of the 
appropriate regional office of the Wage 
and Hour and Public Contracts Divisions 
of the Department of Labor. 
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PART 1 - 16 —PROCUREMENT FORMS 

Sec. 

1-16.000 Scope of part. 

Subpart 1-16.1—Form* for Advertised Supply 
Contracts 


1-16.100 

Scope of subpart. 

1-16.101 

Forms prescribed. 

1-16.102 

Award documents. 

1-16.103 

Optional use. 

1-16.104 

Terms, conditions, and provi¬ 
sions. 

1-16.105 

Incorporation of Standard Form 
32 by reference. 

1-16.106 

Die-cut stencils and reproducible 
masters. 

Subpart 1-16.2—[Reserved! 

Subpart 1-16.3—Purchase and Delivery Order 
Forms 

1-16.300 

Scope of subpart. 

1-16.301 

Order-invoice-voucher forms. 

1-16.301-1 

Purchase Order-Invoice-Voucher 
(Standard Form 44). 

1-16.301-2 

Order-Invoice-Voucher (Stand¬ 
ard Forms 147 and 148). 

Subpart 

1—16.4—Forms for Advertised 
Construction Contracts 

1-16.400 

Scope of subpart. 

1-16.401 

Forms prescribed. 

1-16.402 

Required use. 

1-16.402-1 

Contracts estimated not to ex¬ 
ceed 82,000. 

1-16.402-2 

Contracts estimated to exceed 
$2,000 but not to exceed $10,- 
000. 

1-16.402-3 

Contracts estimated to exceeed 
$10,000. 

1-16.402-4 

Explanation of Standard Forms 
19 and 19A. 

1-16.403 

Optional use. 

1-16.404 

Terms, conditions, and provi¬ 
sions. 

1-16.404-1 

Revision of Standard Form 23A. 

1-16.405 

Die-cut Stencils and reproducible 
masters. 

1-16.406 

Covenant against contingent 
fees. 


Subpart 1-16.5—[Reserved! 

Subpart 1-16.6—[Reserved] 

Subpart 1—16.7—[Reserved! 

Subpart 1—16.8—Miscellaneous Forms 

1-16.800 Scope of subpart. 

1-16.801 Bond forms. 

§ 1-16.000 Scope of part. 

Tills part prescribes forms for use by 
executive agencies in connection with 
the procurement of supplies, nonpersonal 
services, and construction. 

Subpart 1-16.1—Forms for Advertised 
Supply Contracts 
§ 1—16.100 Scope of subpart. 

This subpart prescribes forms for use 
in procuring supplies by formal advertis¬ 
ing. 

§ 1—16.101 Forms prescribed. 

The following standard forms are pre¬ 
scribed for use when entering into con¬ 
tracts for supplies, except as provided in 
section 1-16.103: 

(a) Award (Supply Contract) (Stand¬ 
ard Form 26, November 1949 edition). 

(b) Invitation and Bid (Supply Con¬ 
tract) (Standard Form 30, October 1957 
edition). 

(c) Schedule (Supply Contract) 
(Standard Form 31, November 1949 edi¬ 
tion). 


(d) General Provisions (Supply Con¬ 
tract) (Standard Form 32, Octboer 1957 
edition). 

(e) Invitation. Bid, and Award (Sup¬ 
ply Contract) (Standard Form 33, Oc¬ 
tober 1957 edition). 

(f) Continuation Sheet (Supply Con¬ 
tract) (Standard Form 36, November 
1949 edition). 

Invitations may be issued and bids re¬ 
ceived on either Standard Form 30 (with 
Standard Form 31 attached) or Stand¬ 
ard Form 33. 

§ 1-16.102 Award document*. 

When invitations for bids are issued 
on Standard Forms 30 and 31, award 
shall be made on Standard Form 26 or 
by other official written notice. When 
invitations are issued on Standard Form 
33, award shall be made on Standard 
Form 33. on Standard Form 26. or by 
other official written notice. For ex¬ 
ample, award may be made on a purchase 
order form when award and related doc¬ 
umentation requirements (such as fur¬ 
nishing delivery instructions or provid¬ 
ing information copies of the award for 
required Government use) can thereby 
be accomplished simultaneously. 

§ 1—16.103 Optional use. 

(a) The forms prescribed in section 
1-16.101 may, with appropriate adapta¬ 
tion (subject to section 1-1.009-2(d) of 
this chapter) be used, at the option of 
the agency, when entering into the fol¬ 
lowing contracts: 

(1) Contracts executed in foreign 
countries. 

(2) Contracts for nonpersonal serv¬ 
ices, including utility services. 

(3) Contracts for solid and liquid 
fuels and petroleum products. 

(4) Contracts for construction, al¬ 
teration, maintenance, or repair of ships, 
craft, boats, vessels, and other floating 
equipment, such as, but . not limited to, 
floating dry docks, cranes and barges. 

<5) Contracts for indefinite quan¬ 
tities which permit orders to be issued 
against such contracts by ordering of¬ 
fices of more than one Federal agency. 

(b) The forms prescribed by section 
1-16.101 may be used in negotiated pro¬ 
curement if appropriate changes are 
made in accordance with sectioh 1- 
1.009-2(d). For example, the words 
“and shall be publicly opened” may be 
lined out. 

§ 1-16.104- Terms, conditions, and pro¬ 
visions. 

(a) Additional terms, conditions, and 
provisions considered by an agency to 
be essential to its procurement and not 
inconsistent with those contained in the 
forms prescribed in this Subpart 1-16.1 
may be incorporated in invitations for 
bids in which these forms are used. 
Each executive agency shall review pe¬ 
riodically such additional terms, condi¬ 
tions, and provisions which are in com¬ 
mon use in such agency with a view to 
standardization of those in general use 
and elimination of unnecessary addi¬ 
tions, and shall, from time to time, for¬ 
ward to the Administrator of General 
Services such additional terms, condi¬ 
tions, and provisions as are considered 


desirable for Inclusion in, the standard 
forms. 

(b) In the interest of establishing and 
maintaining uniformity in Government 
contracts to the greatest extent feasible, 
deviations from the forms prescribed by 
this Subpart 1-16.1 shall be kept to a 
minimum. Deviations may be author¬ 
ized in accordance with section 1-1 009 
of this chapter. 

§ 1—16.103 Incorporation of Standard 
Form 32 by reference. 

Since Standard Form 32 is incorpo¬ 
rated by reference in the Invitation for 
Eids portion of Standard Forms 30 and 
33, it is not necessary to attach Standard 
Form 32 each time invitations for bids 
are issued to concerns regularly doing 
business with the Government. How¬ 
ever, when a revised edition of Standard 
Form 32 is issued it is essential that agen¬ 
cies distribute copies thereof to all pro¬ 
spective bidders on their mailiw lists, 
requesting that the form be retained for 
future reference. Additional copies of 
the form must be made available 
promptly on request. If desired, a single 
copy of Standard Form 32 may accom¬ 
pany the invitation for bids. 

§ 1-16.106 Die-cut stencils and repro¬ 
ducible masters. 

(a) The use of die-cut stencils or re¬ 
producible masters for printing Standard 
Forms 26, 30. 31, 33, and 36, is authorized 
(subject to the regulations of the Con¬ 
gressional Joint Committee on Printing) 
in order to eliminate excessive typing or 
overprinting in providing the necessary 
number of copies. 

<b> The Terms and Conditions of the 
Invitation for Bids, which appear on the 
reverse of Standard Forms 30 and 33. are 
printed and stocked separately as Re¬ 
verse of Standard Forms 30 and S3. 
These Terms and Conditions shall be 
used when reproducing Standard Forms 
30 or 33 from die-cut stencils or repro¬ 
ducible masters, thereby eliminating the 
need for reproducing these standard 
terms each time an invitation for bids 
is prepared. The form may be ordered 
in the same manner as other sta: iard 
forms. 

Subpart 1-16.2—[Reserved! 

Subpart 1—16.3—Purchase and 
Delivery Order Forms 
§ 1-16.300 Scope of subpart. 

This subpart prescribes forms for use 
when purchases are authorized or re¬ 
quired to be made by the purchase < rder 
or imprest fund method, and delivery 
orders. 

§ 1—16.301 Order-invoice-voucher forms. 
§ 1-16.301-1 Purchase Order-1 nvoice- 
Vouclier (Standard Form 44). 

Standard Form 44 is authorized for use 
to accomplish small purchases in accord¬ 
ance with section 1-3.605-1. 

§ 1-16.301-2 Order - Invoice -Voucher 
(Slundurd Forms 117 and 1 !“)• 

Standard Form 147 (Order-Invoice- 
Voucher) and Standard Form 148 (Con¬ 
tinuation Sheet, Order-lnvoice-Vouclitt > 





Tuesday , March 17,1959 


FEDERAL REGISTER 


are prescribed for use in accordance with 
section 1-3.605-2. 

Subpart 1-16.4—Forms for Advertised 
Construction Contracts 

§ 1-16.-100 Scope of subpart. 

This subpart prescribes forms for use 
in procuring construction by formal 

advertising. 

§ 1-16.401 Forms prescribed. 

The following standard forms are pre¬ 
scribed for use in accordance with this 
Subpart 1-16.4: 

(a> Invitation, Bid. and Award (Con¬ 
struction, Alteration, or Repair) (Stand¬ 
ard Form 19. January 1959 edition). 

(b> Labor Standard Provisions—Ap¬ 
plicable to Contracts in Excess of $2,000 
(Standard Form 19A, January 1959 
edition). 

(c> Invitation for Bids (Construction 
Contract) (Standard Form 20, March 
1953 edition). 

<ti > Bid Form (Construction Contract) 
(Standard Form 21, January 1959 edi¬ 
tion * . (Pending availability of this edi¬ 
tion. agencies shall substitute the small 
business representation thereon for the 
small business representation on the 
1957 edition of this form.) 

<e> Instructions to Bidders (Con¬ 
struction Contract) (Standard Form 22, 
March 1953 edition). 

(f) Construction Contract (Standard 
Form 23, March 1953 edition). 

(g) General Provisions (Construc¬ 
tion Contract) (Standard Form 23A, 
March 1953 edition). (Changes speci¬ 
fied in section 1-16.404-1 shall be made 
when using this form.) 

§ 1-16.402 Required use. 

The forms prescribed by section 1- 
16.401 shall be used for fixed price con¬ 
tracts, entered into pursuant to formal 
advertising, for construction (including 
alteration or repair) of public buildings 
or works, except for: contracts for the 
construction, alteration, or repair of 
vessels; and contracts for construction, 
alteration, or repair work in foreign 
countries. Determination as to the 
form (,r forms to be used in each instance 
shall be made in accordance with this 
section 1-16.402. 

§ 1-16.402—1 Contracts estimated not to 
exceed $2,000. 

Standard Form 19 shall be used for 
contracts estimated not to exceed 
$2,000. Standard Form 22 also may be 

used. 

§ 1-16.402-2 Contracts estimated to ex- 
<eed $2,000 but not to exceed 
$ 10 , 000 . 

Standard Forms 19 and 19A shall be 
contrac ts estimated to exceed 
521)00 but not to exceed $10,000. Stand- 
i ^° rrn 22 also may be used. 

, (aJ The following language shall be 
Verted in the space provided in the 


Bid portion of Standard Form 19 prior 
to issuance of the invitation: 

The undersigned further agrees, if this bid 
exceeds $2,000. TO COMPLY with the Labor 
Standards Provisions Applicable to Contracts 
in Excess of $2,000 (Standard Form 19A) in 
lieu of those In Provision 10 hereof: TO PAY 
not less than the minimum hourly rates of 
wages set forth in the specifications; and TO 
FURNISH a performance bond in an amount 

equal to _ percent and a payment 

bond In an amount equal to 60 percent of 
the contract price with surety or sureties 
acceptable to the Government. 

(b) In all cases where the provision 
set forth in section l-16.402-2<a) is in¬ 
serted, the officer awarding the contract 
shall (1) determine the amount of the 
performance bond which he deems ade¬ 
quate for the protection of the United 
States; (2) insert the appropriate figure 
in the blank space provided therefor; 
and (3) include in the specifications the 
appropriate wage rate determination of 
the Secretary of Labor. It will be noted 
that both the provision and Standard 
Form 19A are clearly inapplicable unless 
the bid exceeds $2,000. 

§ 1—16.402—3 Contracts estimated to 
exceed $10,000. 

Standard Form 20. 21, 22, 23, and 23A 
shall be used for contracts estimated to 
exceed $10,000. 

§ 1—16.402—4 Explanation of Standard 
Forms 19 and 19A. 

(a) Standard Form 19 (Invitation, 
Bid, and Award) provides a single sheet 
form on which bids may be solicited, 
submitted, and accepted. The General 
Provisions on the reverse are adequate 
for contracts of $2,000 or less and become 
adequate for contracts in excess of that 
amount when Standard Form 19A is 
added. 

(b) Whenever the Government’s esti¬ 
mate indicates that the low bid will, or 
may, exceed $2,000, the language pre¬ 
scribed in section 1-16.402-2(a) shall be 
inserted in the Bid portion of Standard 
Form 19; Standard Form 19A shall be 
attached; and the appropriate wage rate 
determination of the Secretary of Labor 
shall be incorporated in the specifica¬ 
tions. 

§ 1—16.403 Optional use. 

Use of the forms prescribed in section 
1-16.401 for negotiated contracts is 
optional. However, in the interest of 
uniformity, it is recommended that these 
forms be used (within the areas outlined 
in section 1-16.402-1. 1-16.402-2, and 
1-16.402-3) for contracts entered into 
on the basis of competitive bids but 
which are termed negotiated contracts 
because the requirements of formal ad¬ 
vertising are not fully met. When used 
for negotiated contracts, the forms will 
be adapted as required by agency pro¬ 
cedures (e.g., the requirement that bids 
be “sealed” and “publicly opened” may 
be lined out). 
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§ 1-16.404 Terms, conditions, and pro¬ 
visions. 

(a) Additional terms, conditions, and 
provisions considered by any agency to 
be essential to its contractual relation¬ 
ships and not inconsistent with those 
contained in the forms prescribed in this 
Subpart 1-16.4 may be incorporated in 
invitations for bids in which these forms 
are used by so providing in addenda to 
the forms, in the Alterations paragraph 
of Standard Form 23. in the schedule, or 
in the specifications, as appropriate, in 
accordance with agency implementing 
instructions. Each executive agency 
shall review periodically such additional 
terms, conditions, and provisions which 
(ire in common use hi such agency with 
a view to standardization of those in 
general use and elimination of unneces¬ 
sary additions, and shall, from time to 
time, forward to the Administrator of 
General Services such additional terms, 
conditions, and provisions as are con¬ 
sidered desirable for inclusion hi the 
standard forms. 

(b) In the interest of establishing and 
maintaining uniformity in Government 
contracts to the greatest extent feasible, 
deviations from the forms prescribed in 
this Subpart 1-16.4 shall be kept to a 
minimum. Deviations may be author¬ 
ized in accordance with section 1-1.009 
of this chapter. When a deviation is 
authorized, changes shall be made in 
addenda to the forms, in the Alterations 
paragraph of Standard Form 23, in the 
schedule, or in the specifications, as ap¬ 
propriate, in accordance with agency 
implementing instructions. 

(c) The language of section 1-16.404 
(a) shall not be construed to authorize 
the use with Standard Form 19 of clauses 
which appear in Standard Form 23A and 
which were condensed or omitted in the 
development of Standard Form 19 in the 
interests of simplification and uniform¬ 
ity. Where such use is deemed essential, 
the matter shall be handled as a devia¬ 
tion as provided in section 1-16.404(b). 

(d) Clause 3 (Disputes) of Standard 
Form 19 may be altered, by appropriate 
provision in addenda to the form, in the 
schedule, or in the specifications, as ap¬ 
propriate, in accordance with agency 
implementing instructions, to define 
“head of the Federal agency” or to pro¬ 
vide for an intermediate appeal board 
procedure. 

(e) During periods of national emer¬ 
gency, agencies may, with the prior ap- 
provgj of the Administrator of General 
Services, amend paragraph (c) of Clause 
5 (Termination for Default-Damages for 
Delay-Time Extensions) of Standard 
Form 23A by deleting the word “unfore¬ 
seeable” and inserting after the word 
“causes,” where it first appears in the 
first sentence, the phrase, “other than 
normal weather.”. 
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§ 1—16.404—1 Revision of Standard 
Form 23A. 

Pending revision of Standard Form 
23A (March 1953 edition), agencies shall : 

(a) Substitute the word “statements’* 
for the word "affidavits” in line 9 of 
Clause 23 (Payroll Records and Payrolls) 
in order to reflect the amendment of 
the Copeland (Anti-Kickback) Act which 
was effected by section 12 of Public Law 
85-300; 

(b) Substitute the following for the 
text of Clause 19 (Nondiscrimination in 
Employment): 

Nondiscrimination in Employment 

(a) In connection with the performance 
of work under this contract, the Contractor 
agrees not to discriminate against any em¬ 
ployee or applicant for employment because 
of race, religion, color, or national origin. 
The aforesaid provision shall Include, but 
not be limited to, the foUowlng: Employ¬ 
ment. upgrading, demotion, or transfer; re¬ 
cruitment or recruitment advertising; layoff 
or termination; rates of pay or other forms 
of compensation; and selection for training, 
including apprenticeship. The Contractor 
agrees to post hereafter In conspicuous 
places, available for employees and applicants 
for employment, notices to be provided by 
the Contracting Officer setting forth the pro¬ 
visions of the nondiscrimination clause. 

(b) The Contractor further agrees to in¬ 
sert the foregoing provision in all sub¬ 
contracts hereunder, except subcontracts for 
standard commercial supplies or raw 
materials. 

(c) Modify Standard Form 23A by der 
leting, in an appropriate manner, the 
words “duly certified” from line 4, para¬ 
graph (d), of Clause 7 (Payments to 
Contractors). 

§ 1—16.403 Die-cut stencils and repro¬ 
ducible masters. 

(a) The use of die-cut stencils or re¬ 
producible masters for printing Standard 
Forms 19, 20, and 21 is authorized (sub¬ 
ject to the regulations of the Congres¬ 
sional Joint Committee on Printing) in 
order to eliminate excessive typing or 
overprinting in providing the necessary 


number of copies. Additional "wording 
required by any agency on any of its 
invitations for bids and bid forms may 
be preprinted on the die-cut stencils or 
reproducible masters, if desired. How¬ 
ever, the sequence and wording of the 
items appearing on the prescribed forms 
shall not be altered. 

(b) The General Provisions which 
appear on the reverse of Standard Form 
19 are printed on paper suitable for re¬ 
production purposes, and stocked sepa¬ 
rately as Reverse of Standard Form 19. 
In order to simplify the reproduction 
process, this form shall be used when 
printing Standard Form 19 from die-cut 
stencils or reproducible masters, thereby 
eliminating the need for reproducing 
these standard terms each time an invi¬ 
tation for bids is prepared. It may be 
ordered in the same manner as other 
standard forms. 

(c) Agencies using die-cut stencils or 
reproducible masters for the face of 
Standard Form 21 are further authorized 
to use the following language in lieu of 
the language appearing at the bottom of 
the face of the form if it better suits 
their administrative requirements: 

and agrees that, upon written notice that a 
preliminary examination of the bids indi¬ 
cates that he wUl be the successful bidder, 

he will within_calendar days (unless 

a longer period is allowed) after receipt of 
the prescribed forms, execute Standard Form 
23, Construction Contract, and give perform¬ 
ance bond and payment bond on Government 
standard forms, if these forms are required, 
with good and sufficient sureties: Provided , 
That contract and bond forms executed by 
the bidder prior to award of the contract will 
become effective only if his bid actually is 
accepted within the time established herein. 

§ 1-16.406 Covenant against contingent 
fees. 

Whenever Standard Form 19 is used 
in accordance with this Subpart 1-16.4 
for formally advertised contracts, the re¬ 
quirement of Subpart 1-1.5 of this chap¬ 
ter, for inclusion of the Covenant Against 
Contingent Fees clause, shall be in¬ 
applicable. 


Subpart 1-16.5—[Reserved] 1 

Subpart 1—16.6— [Reserved! I 

Subpart 1-16.7—[Reserved] I 

Subpart 1-16.8—Miscellaneous I 
Forms I 

§ 1-16.800 Scope of subpart. I 

This subpart prescribes miscellaneous I 
forms, other than contract forms, fori 
use in connection with the procurement I 
of supplies and services. 

§ 1—16.801 Bond forms. 

(a) The following standard forms! 
shall be used, except in foreign coun-1 
tries, when a bid, performance, or pay- 1 
ment bond, or an individual surety is I 
required : 

(1) Bid Bond (Standard Form 24,1 
November 1950 edition). 

(2) Performance Bond (Standard I 
Form 25, November 1950 edition). 

(3) Payment Bond (Standard Form I 
25A, November 1950 edition). 

(4) Performance Bond (Corporate! 
Co-Surety) (Standard Form 27, Novem- I 
ber 1950 edition). 

(5) Payment Bond (Corporate Co-1 
Surety) (Standard Form 27A, November I 
1950 edition). 

(6) Continuation Sheet (Corporate! 
Co-Surety) (Standard Form 27B, No-1 
vember 1950 edition). 

(7) Affidavit of Individual Surety I 
(Standard Form 28, November 1958 I 
edition). 

(8) Annual Bid Bond <y‘ ndard I 
Form 34, November 1950 edition). 

(9) Annual Performance Bond I 
(Standard Form 35, November 1950 
edition). 

(b) The bond forms shall be ed as 
indicated in the Instruction portion of 
each form and implementing o ency 
regulations shall be consistent th* with. 

Dated: March 10, 1959. 

Franklin Flolts, 

Administrator of General Servres. 
[FJR. Doc. 59-2303; Filed. Mar. 1~, 1959; , 
8:51 a.m.l 


























